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(i) 
STATEMENT OF QUESTIONS PRESENTED 


A passport application filed by appellant, a native-born citizen, who 
has affirmed under oath, inter alia, that he (1) has never been a member 
of the Communist Party, (2) has never engaged in any activities which 
supported the Communist movement, and (3) wished to go abroad for 
the sole purpose of accepting a position in experimental research in 
cosmic ray physics at the Tata Institute of Fundamental Research, 
Bombay, India; has been denied by the Secretary of State on the grounds 
that his travel abroad would be contrary to the national interest and that 
he is within the category of persons, in the language of the Passport 
Regulations, "as to whom there is reason to believe" . . that they 
are going abroad to engage in activities which will advance the Communist 
movement for the purpose, knowingly and willfully, of advancing that 


movement. " 
The questions presented by this appeal are: 


(i) Whether the right to travel is protected by the Constitution; 
whether a passport is essential to the exercise of that right; and whether 
a passport may be denied without due process. | 


(ii) Whether the Secretary's decision of passport denial violates 
the constitutional requirements of due process in that there is no rational 
basis, in the findings made and the confidential information relied on by 
the Secretary, for his conclusion that appellant "is going abroad to engage 
in activities which will advance the Communist movement for the purpose, 
knowingly and willfully, of advancing that movement". | 


(iii) Whether the Secretary's decision of passport denial violates 
the constitutional requirements of due process in that the findings on 
which the decision is based are not supported by substantial evidence 
of record. : 





(ii) 


(iv) Whether the Secretary's reliance on confidential information, 
undisclosed to appellant or to the Courts, in denying a passport to ap- 
pellant, violates the constitutional requirements of due process. 


(v) Whether the Passport Regulations*, as applied to appellant, 


violate due process in other significant respects. 


(vi) Whether the denial of a passport to appellant unlawfully 
abridges his rights under the First Amendment. 


(vii) (a) Whether 22 U.S.C. 211a confers on the Secretary of 
State rule-making and discretionary authority to impose the substantive 
tests for passport applicants in the Passport Regulations; and, if so, 
whether the statute, to that extent, constitutes an unconstitutional 
delegation of legislative power. 


(b) Whether the Passport Regulations conflict with the 
_ Statutory test of citizenship or other allegiance and with the provisions 
of the Internal Security Act of 1950, and are, therefore, invalid. 


(c) Whether the Passport Regulations are invalid because 
not promulgated in conformance with Section 4 of the Administrative 
Procedure Act (5 U.S.C. 1003). 


The term "Passport Regulations”, as used in this brief, refers to those regulations of the 


Secretary of State codified as 22 C.F.R. 51.135 to 51.143 and 22 C.F.R. 51.151 to 51.170. These 
regulations are set forth in the Appendix to this brief. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United States District Court 
for the District of Columbia, entered on January 3, 1957, denying ap- 
pellant's motion for summary judgment, granting appellee's motion 
for summary judgment, and dismissing the complaint herein (SJA 16- 
17).’ The jurisdiction of the District Court was invoked under Sections 
11-305 and 11-306 of the D. C. Code; 5 U.S.C. 1009; and 28 U.S.C. 1331 
and 2201. This Court's jurisdiction rests on 28 U.8.C. 1291 and 1292. 


a "SIA * designates the pages of the Supplemental Joint Appendix, which is bound with and appears 
at the end of this Brief. "JA_" designates the pages of the Joint Appendix filed in Appeal No. 13,176 

(the prior appeal in this case), which, by order of this Court, is considered a9 as the Joint Appendix 

on this appeal, 





STATEMENT OF THE CASE 


1. The original proceedings in the State Department. 


Plaintiff, 39 years old, is a native-born citizen of the United 
States, the descendant of early settlers in colonial America. (General 
Joseph Warren, a maternal ancestor, commanded the colonial forces 
and lost his life at Bunker Hill. A paternal ancestor, Elisha Davis, 
served in General Washington's army.) For many years, appellant's 
parents have been leading educators in the California public school 
system; his father, for a time, also served as minister in the Seventh 
Day Adventist Church (JA 12-13, 70). 


Plaintiff is a physicist by education and training. He has, at 
various times in the past, been employed as physicist or teacher by 
“the University of California, by the United States Department of the 
Navy (in a "degaussing" project), by the Office of Scientific Research 
and Development (in a rocket project), by Cornell University, by the 
Massachusetts Institute of Technology, and by the Corning Glass 
Works in Corning, New York (JA 24-28, 35-40, 70-71). 


On March 5, 1954, appellant filed an application for a passport 
- to enable him to travel to India, there to accept a position offered to 
him as a research physicist at the Tata Institute of Fundamental Re- 
search in Bombay (JA 6). 


On April 14, 1954, the then Director of the Passport Office, 
Mrs. Ruth B. Shipley, wrote appellant that his application for passport 
- was being denied because the Department of State "feels that it would 
be contrary to the best interest of the United States to provide you pass- 
port facilities at this time" (JA 10). 


On April 30, 1954, appellant and his attorney met in informal 
conference with an officer of the Passport Office, and appellant was 
interrogated at considerable length with respect to past organizational 
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| affiliations and associations (JA 6). Appellant responded fully to these 
| inquiries, replying, inter alia, that he was not then and had never been 
a member of the Communist Party or the Communist Political Associa- 
tion (ibid.). In compliance with a request then made of him, appellant, 
on June 14, 1954, executed a 22-page, single spaced, typewritten affi- 
davit, containing a comprehensive and full statement with respect to his 
- past life, including the affiliations and associations about which inquiry 
had been made (ibid. ; JA 10-42). That affidavit, filed with the Passport 
Office on June 16, 1954, reads, inter alia, as follows (JA 12): 


"T am not now and I have never been a member 
of the Communist Party. 


"With the possible exception of a Gasdel and brief 
association with the work of the Joint Anti-Fascist 
Refugee Committee for a few months in 1941 and in 
1942 (all as related below); I am not now and have 
never been a member of any of the organizations desig- 
nated on the Attorney General's list whieh I have 
carefully examined). 


"Tl am not now engaged and I have — engaged 
in any activities which, so far as I know or at any 
time knew, support or supported the Communist move- 
ment. ! 


"I wish to go abroad for the sole purpose of en- 
- 4 gaging in experimental research in physics at the 
Tata Institute of Fundamental Research in Bombay. 
I am not going abroad to engage in any activities 
which, so far as I know or can imagine, will in any 
way advance the Communist movement." | 


On June 24, 1954, Mrs. Shipley advised that (JA 42-43): 


",. . . in view of certain factors of Mr. Dayton's 

case which I am not at liberty to discuss with him, 

the Department must adhere to its previous decision 

that it would be contrary to the best interests of the 

United States to provide Mr. Dayton with PasepOrh 

facilities at this time." 

On October 12, 1954, Mrs. Shipley advised nal despite the 

further consideration requested by appellant, the Passport Office 
persisted in its denial of passport; and on October 18, 1954, she ad- 


vised appellant's attorney that (JA 44): 


ee a ee ee ee 
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'In arriving at its decision to refuse passport 
facilities to Mr. Dayton, the Department took into 
consideration his connection with the Science for 
Victory Committee and his association at that time 
with various communists. However, the deter- 
mining factor in the case was Mr. Dayton's associa- 
tion with persons suspected of being part of the 
Rosenberg espionage ring and his alleged presence 
at an apartment in New York which was allegedly 
used for microfilming material obtained for the 
use of a foreign government." 


On November 8, 1954, appellant filed a petition of appeal with the 
Board of Passport Appeals of the Department of State (JA 44-47). On 
December 1, 1954, responding to appellant's request for particulars 
(JA 45-47), counsel for the Board advised that the Board was barred 
by regulation from disclosing most of the information requested (JA 48), 
but that it was prepared to disclose the following (JA 49): 

"The file contains information indicating that 
the applicant was present at 65 Morton Street, New 
York City in the summer of 1949 (July or August) 
and at Apartment 61, 65 Morton Street, New York 
City, during the month of January 1950. The ap- 
plicant's relationship, if any (past or present), 
with the following-named persons is considered 
pertinent to the Board's review and consideration 
of the case: Marcel Scherer, Rose Segure, Sandra 
Collins, Frank Collins, Bernard Peters, Kurt 
Fritz, Karl Sitte, Louis S. Weiss, Alfred Sarant, 
and William Perl." 

On January 18, 1955, an alleged "hearing" was held before a panel 
of the Board in Washington, D.C. (JA 58-171). Appellant appeared with 
his attorney; initially objected to the legality of the Passport Regulations 
and to the standards applied and procedures followed in his case; and then 
testified fully, under oath, in response to questions put to him by his 
attorney, the Board members, and its counsel. Again, he stated, 
inter alia, that he was not then and had never been a member of the 
Communist Party or the Communist Political Association (JA 158-159). 
He reaffirmed the statements previously made in the comprehensive 
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affidavit he had filed (JA 59). He further presented the testimony of 
Dr. Dale Corson, Professor of Physics at Cornell University (JA 118- 
132); and introduced documentary evidence into the record (see JA 167- 
170). No evidence, testimonial or documentary, was offered by any 
representative of the State Department at this "hearing". 


On March 29, 1955, the Board, on notice to appellant, reopened 
the "hearing", in New York City (JA 171 seq. ). Counsel for the Board 
thereupon called and examined three witnesses: Mr. Floyd C. Elwyn 
(JA 174-246), Mrs. Jean Elwyn (JA 246-254); and Mr. Floyd Elwyn, 
Sr. (JA 254-267); all of whom identified appellant as a person they had 
seen on one occasion or another in an apartment building located at 
65 Morton Street, New York City. At the close of the hearing, ap- 
pellant again testified under oath that (except on one occasion, as he 
had previously testified, when FBI agents took him to that building), 
he had never been present at the apartment building in tia (JA 268- 
270). 


On June 30, 1955, appellant's attorney wrote to appellee, making 
reference to the decisions of this Court in Dulles v. Nathan, 96 App. 
D.C. 190, 225 F. 2d 29, and Shachtman v. Dulles, 96 App. D.C. 287, 
225 F. 2d 938, and the decision of the District Court in Clark H. Foreman 
v. Dulles, D.D.C., C.A. No. 4924-54, June 28, 1955; and, in light of 
those decisions, requested issuance of a passport or an immediate 
hearing satisfying the requirements of the decisions. No passport, 
however, was issued, nor such hearing accorded to appellant (JA 9). 


On September 7, 1955, appellee wrote appellant that the Board 
had submitted its recommendation to appellee (which recommendation 
has never been disclosed to appellant or to his attorney); and that, 
after "a review of the entire record and on the basis of all the evidence, 
including that contained in confidential reports of investigation", appellee 
had disapproved appellant's request for a passport "under Section 51, 135 
of the passport regulations" (JA 4-5). 


6 < 
2. The original proceedings in the District Court. 


Appellant filed his complaint in the District Court on November 4, 
1955 (JA 1-5), requesting a judgment: 


a. Declaring that appellant is entitled to a passport under the 
statutes of the United States; 


b. Declaring that the Passport Regulations are unlawful, invalid, 
and illegal; 


c. Enjoining appellee from continuing to deny a passport to ap- 


‘ 
e 

Me 
¥ 
‘ 


_pellant; and 


d. Directing appellee to issue a passport to appellant forthwith 
in standard form and for standard duration. 


On December 6, 1955, appellant filed a motion for summary 
judgment (JA 5); and,in support thereof, his affidavit (JA 6-9), to which 
were appended numerous exhibits (JA 10-49). 


On January 3, 1956, appellee filed his answer (JA 48-51). On 
January 10, 1956, appellee filed a cross-motion for summary judgment 
(JA 51-52), and, in support thereof, an affidavit of Herbert Hoover, Jr., 

_ the then Undersecretary of State (JA 52-56), and exhibits appended thereto. 


After hearing these cross-motions, the District Court (per 

- McGarraghy, J.), on February 6, 1956, handed down a memorandum 

of opinion "that the denial of. . . [appellant's] application for a passport 
was a reasonable exercise of discretion by the Secretary of State under 

_ valid regulations, and that it was not in violation of due process require- 
ments of the Constitution" (JA 56). On February 10, 1956, the Court 
entered an order granting appellee's motion for summary judgment, 
denying appellant's motion for summary judgment, and dismissing the 
complaint (JA 56-57). 


On February 10, 1956, appellant filed a notice of appeal to 
this Court (JA 57). 





7 ‘ 
3. The prior appeal in this Court (Appeal No. 13, 176) 


On September 13, 1956, this Court after hearing, rendered its de- 
cision, reversing the February 10, 1956,judgment of the District Court 
and remanding the case to that Court for further proceedings. In sub- 
stance, this Court required that the Secretary of State reconsider ap- 
pellant's passport application and if, on reconsideration, the applica- 
tion were denied, that the Secretary's decision of denial specify the regu- 
lation upon which it rested and contain findings as were called for by 
this Court's decision in Boudin v. Dulles, 98 App. D.C. 305 , 

235 F. 24532. Moreover, this Court stated, as in Boudin, that the 
Secretary should state whether his findings were based on the evidence 
openly produced or on secret information not disclosed to appellant; 
and, if the latter, that the Secretary should explain the nature of the 


reasons why such information may not be disclosed. 
4. The subsequent proceedings in the State Department 


Thereafter, on October 4, 1956, the Secretary of State signed 
a document designated "Decision and Findings in the Case of Weldon 
Bruce Dayton" (SJA 2-5). The Secretary there announced his decision 
denying appellant's passport application "under Section 51. 135(c) of the 
Passport Regulations. .. and because the issuance of a passport would 
be contrary to the national interest.'"' (SJA 5) 2 | 


5. The subsequent proceedings in the District Court 


On October 10, 1956, within a week after receipt of the Secretary's 
"Decision and Findings, etc.", appellant filed a second motion for sum- 
mary judgment in the District Court (SJA 1-6). Thereupon, appellee 
filed a cross-motion for summary judgment (SJA 7). | 





Section 51.135(c) provides that “no passport. ..shall be issued to, . . Persons, ‘regardless of the formal 
state of their affiliation with the Communist Party, as to whom there is reason to believe, on the balance 
of all the evidence, that they are going abroad to engage in activities which will advance the Communist 
movement for the purpose, knowingly and willfully of advancing that movement,” The four “Findings” 
on which the Secretary's decision purports to be based will be considered in our arene, infra. 
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On December 21, 1956, after hearing, the District Court (per 
McGarraghy, J.) announced itsopinion(SJA 7-16), stating, inter alia: 


(1) "that the regulation under which the Secretary acted is valid 
under the authority of" 22 U.S.C. 211a and Executive Order No. 7856 
(SJA 13); 


(2) that notwithstanding the fact that the Secretary's decision of 
passport denial was based, in material part, on confidential information 
allegedly in the files of the State Department,disclosed neither to ap- 
-pellant nor to the Court, the denial of a passport to appellant "did not 
violate either procedural or substantive due process" (SJA 14); and 


(3) that "the Court must accept the reasons advanced by the 
Secretary of State for not disclosing the source of the confidential in- 
‘formation referred to and [that] under the circumstances of this case, 
_the manner and use of confidential information accords with both pro- 

cedural and substantive due process" (SJA 16). 


On January 3, 1956, the District Court entered its order granting 
appellee's motion for summary judgment and dismissing the complaint 
(SJA 16-17). On January 18, 1957, appellant filed his notice of appeal 

_ to this Court (SJA 18). 


STATUTES, EXECUTIVE ORDER, AND REGULATIONS 


The Act of July 3, 1926, c. 772, sec. 1, 44 Stat. 887, 22 U.S.C. 
: 211 a, is, as follows: 


"The Secretary of State may grant and issue pass- 
ports, and cause passports to be granted, issued, and 
verified in foreign countries by diplomatic representa- 
tives of the United States, and by such consul generals, 
consuls, or vice consuls when in charge, as the Secre- 
tary of State may designate, and by the chief or other 
executive officer of the insular possessions of the 
United States, under such rules as the President shall 
designate and prescribe for and on behalf of the United 
States, and no other person shall grant, issue, or verify 
such passports." 
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| Executive Order No. 7856, March 31, 1938, 3 F. R. 681, pro- 
vides in pertinent part, (22 CFR 51.75, 51.77): . 


>» Section 51.75 Refusal to issue passport. 


"The Secretary of State is authorized in his dis- 
cretion to refuse to issue a passport, to restrict the 
passport for use only in certain countries, to restrict 
it against use in certain countries, to withdraw or 
cancel a passport already issued, and to withdraw 
a passport for the purpose of restricting its ‘aoe 
or use in certain countries." 


Section 51. 77 Secretary of State authorized to make 
passport regulations. 


"The Secretary of State is authorized to make 
regulations on the subject of issuing, renewing, ex- 
tending, amending, restricting, or withdrawing 
passports additional to the rules in this i and 
not inconsistent therewith." 

The Passport Regulations, which appear at 22 ae sections 
51. 135-51. 143 and 51. 151-51.170, are, in pertinent part, set forth 


in the Appendix at the conclusion of this brief. 


STATEMENT OF POINTS 


1. The District Court erred in granting appellee's motion for 


summary judgment and in dismissing the complaint. 


2. The District Court erred in denying appellant's motion for 
summary judgment and in failing to enter a declaratory judgment and 
an injunction, as requested in the complaint. i 


SUMMARY OF ARGUMENT 


1. Citizens have a constitutional right to travel in foreign coun- 
tries and, thus, to the issuance of passports, documents essential to 
such travel. The denial of a passport by the Secretary of State is, 
therefore, subject to a measure of judicial review, including the 
question whether the action of the Secretary was arbitrary or capricious 
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or contrary to law. Kraus v. Dulles 98 App. D.C. 343, 344, 235 F. 2d840, 
841. 


2. The Secretary's denial of a passport to appellant is arbitrary 
and capricious and deprives him of liberty and property without due process 
of law. 


a. There is no rational basis for the Secretary's conclusion 

that appellant is a person within the contemplation of section 51. 135(c) 
of the Passport Regulations, that is, a person as to whom there is 
reason to believe, on the balance of all the evidence, that he is "going 
-abroad to engage in activities which will advance the Communist move- 
| ment, for the purpose, knowingly and willfully, of advancing that move- 
ment". The findings and confidential information on which the Secre- 
tary purports to base his decision, even if accepted as true, establish 
| merely: (1) appellant's association, in California, in 1943 and 1944, 
_ with the Science for Victory Committee, which, says the Secretary, 
was organized by Communist Party officials as a front for propaganda 
_ and espionage activities, and, in that connection, with three members 
_of the Communist Party; (2) appellant's association in Ithaca, New York, 
from 1946 to 1950, with one Sarant, a then friend and neighbor, who, 
_ Says the Secretary, was an active member of the Communist Party, had 
admitted membership during 1943 and 1944, and was involved in the 
espionage apparatus of Julius Rosenberg; (3) appellant's presence, during 
1949 and 1950, in the New York City apartment building in which Sarant 
was lessee of an apartment, which, says the Secretary, was used by 
the Julius Rosenberg spy ring; and (4) appellant's close association 
and friendship with one Dr. Peters, now employed at The Tata Institute 
in Bombay, who, says the Secretary, has held membership in the Com- 
munist Party outside of the United States, has engaged in numerous 
- communist activities, and is suspected of being a Communist espionage 
agent. There is, however, not the slightest suggestion that appellant 

himself at any time was a member of the Communist Party or engaged 
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in Communist or espionage activities; that appellant's associations 

were at any time for any improper purpose; that appellant knew or 

had reason to believe that the Science for Victory Committee, any 

of its members, Sarant, or Dr. Peters, was engaged in Communist 
activities, a member of the Communist Party, or in any way related 

to the Communist Party or espionage activities; or that appellant's 
presence in the New York City apartment building was for any im- 
proper purpose or coincided in time with the presence of Sarant, 
Rosenberg, or members of the Rosenberg spy ring. The evidence of 
record is to the contrary. Consequently, the findings and confidential 
information on which the Secretary's decision is based, even if assumed 
to be true, cannot lead one rationally to conclude that, in 1956, appellant's 
proposed trip to India was in order "to engage in activities which will 
advance the Communist movement for the purpose, knowingly and 
wilfully, of advancing that movement." The Secretary's decision re- 
flects a flagrant application of the heinous doctrine of "guilt by associa- 
tion”. : 


b. The Secretary's findings are not supported by substantial 
evidence of record. | 

(1) There is no substantial evidence to support the finding 
as to appellant's presence in the New York City apartment building; ap- 
pellant has repeatedly denied his presence there; and the testimony of 
the three witnesses, on which the Secretary apparently relies, is in- 
credible and not worthy of belief. ! 


(2) There is no evidence, substantial or otherwise, to 
support the recital of Sarant's involvement with Rosenberg and the 
unlawful activity in the Sarant apartment. In an effort to fill this gap 
in the record, the Secretary resorts to purported recitals of testimony 
in completely unrelated proceedings, where appellant was neither a 
party nor in any way involved. This technique of importing into this 
case testimony offered in foreign proceedings has been condemned by 
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the Attorney General as a pernicious, totalitarian practice inconsonant 


with American principles. 


(3) Nor is there any evidence, let alone substantial 
evidence, to support the recital as to Dr. Peters' Communist activities. 
The only evidence of record is appellant's testimony that Peters was 
not a Communist. Here, again, the Secretary would inject into this 
case testimony in an unrelated proceeding, where appellant was neither 
a party nor involved. 


(4) Finally, there is not a scintilla of evidence to support 
the characterization of the Science for Victory Committee as Communist- 
‘organized or that of appellant's associates there as Communist Party 


members. All of the evidence of record is to the contrary. 


3. The Secretary's reliance on confidential information in denying 
a passport to appellant violates procedural due process. That confidential 
information is material to the decision here and taints the entire pro- 
ceeding. The Secretary must choose: If disclosure of the information 

, would be detrimental to the national interest, he may hold it secret; 

| but, if he uses such information to deprive a citizen of his "natural 

: right" to travel, constitutional due process requires that the citizen 

be permitted to see it, to examine and cross-examine with respect 

to it, and to refute it. The invalidity of administrative action pre- 
dicated on undisclosed "facts" has long been established. Norwegian 
Nitrogen Products Co. v. U.S., 288 U.S. 294; Williams v. New York, 
337 U.S. 241; and Chicago & Southern Airlines, Inc. v. Waterman, 

333 U.S. 103, cited by the Court below, are not to the contrary. For 
those cases "do not involve individualized fact-finding and classification, 
but legislative determinations, political judgments, and the exercise 

_of judicial discretion in the imposition of sentence". Gonzales v. 
‘United States, 348 U.S. 407, 412, fn. 4. Here, on the other hand, 

the Secretary has purported to make findings of fact with respect 

to the individual appellant, to stigmatize him as a person bent on 
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Communist activity abroad, and to bar him alone from travel. The 
deprivation of appellant's liberty on the basis of secret information vio- 
lates our basic constitutional guarantees and fundamental American 
traditions and principles. | 


4. The Passport Regulations, as applied to appellant, violate 
due process in other significant respects. The criterion for passport 
denial established by section 51. 135(c) is so vague and ambiguous that, 


on its face, it violates due process. 


9. The denial of a passport to appellant unlawfully abridges his 
rights under the First Amendment. For, the decision of passport 
denial here is based not on appellant's activities, but solely on his 
associations with persons of "questionable loyalty" and with one specified 
organization. Yet all of those associations were and.are lawful activities 
protected against government restraint by the First Amendment. 


6. The Passport Regulations are not authorized by statute, 
conflict with the will of Congress, and were invalidly promulgated. 
The statute relied on, 22 USC 211a, authorizes the promulgation only 
of regulations substantively as to matters of citizenship and allegiance, 
and administratively as to matters of routine. It does not permit the 
political classificaicns established by the Passport Regulations. The 
long-standing Congressional mandate that citizens and other persons 
owing allegiance to the United States shall be entitled to passports has 
been modified only by the Internal Security Act of 1950. The Passport 
Regulations extend far beyond the proscriptions of that Act. The regu- 
lations further were promulgated in violation of those provisions of the 
Administrative Procedure Act relating to the procedure to be followed 
in the promulgation of administrative rules and regulations. 
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ARGUMENT 
Introductory 


It is now clear that citizens have a constitutional right to travel in 
foreign countries and "that the denial of a passport by the Secretary of 
‘State is subject to a measure of judicial review, including the question 
whether the action of the Secretary was arbitrary or capricious or 
contrary to law." Kraus v. Dulles, 98 App. D.C. 343, 344, 235F. 24840, 
841; Shachtman v. Dulles, 96 App. D.C. 287, 225 F. 2d 938; Boudin v. 
‘Dulles, 98 App. D.C. 305, 235 F. 2d 532; Dayton v. Dulles, 
App. D.C. _—,: 237 F. 2d 43; Bauer v. Acheson, 106 F. Supp. 445 
(D. D.C. ); see, also, Dulles v. Nathan, 96 App. D.C. 190, 225 F. 2d 29. 


The present action arises from the Secretary's denial of a pass- 
port to appellant to enable him to travel to India, there to accept em- 
_ ployment as research physicist at the Tata Institute of Fundamental Re- 
search. The passport is denied under section 51.135 (c) of the Passport 
Regulations, that is, because it is the Secretary's belief "ton the balance 
of all the evidence", that appellant "is going abroad to engage in activities 
- which will advance the Communist movement for the purpose, knowingly 
and willfully, of advancing that movement"; and because "the issuance 
of a passport would be contrary to the national interest" (SJA 5).* The 


Secretary's conclusions in turn, are based on findings as to associations, 


_ relationships, or activities of appellant with respect to named persons 
_ and one specified organization; and on confidential information allegedly 
contained in the State Department's files. 


3 in addition to reliance on section 51.13&c), the Secretary also seeks to justify the passport denial 
“because the issuance of a passport would be contrary to the national interest”. It does not appear whether 
this is advanced as an independent ground for the decision; and just how “the national interest" would be 

_ adversely affected other than by advancement of the Communist movement is nowhere disclosed. If the 

_ Secretary intends this as a separate ground for the passport denial, its generality, without further explanation, 

does not permit of any reasonable analysis or response. It is noteworthy that such a standard for passport 
denial is not contained in the Passport Regulations, under which the Secretary presumes to be acting. Ap- 

_ parently it is intended as a “catch-all” category to embrace all cases where refusal of a passport cannot be 
supported under the express provisions of the Regulations and cannot be sustained as in accord with due 
process. 
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The fundamental question which pervades this action is whether 
an applicant may lawfully be denied a passport (and thereby his "natural 
right" to travel) and may be stigmatized as a person knowingly and 
willfully devoted to advancement of the Communist movement solely 
by an official verdict of "guilt by association". As will appear, there 
is not the slightest suggestion that appellant himself ever was a member 
of the Communist Party, or violated any law, or conducted himself in a 
manner disloyal or hurtful to the national interest. A passport has been 
refused to him solely on the ground that he has associated with persons 
whom the Secretary (albeit without any evidence of record) brands as 
Communist or participants in espionage activities, and with one long 
extinct organization which (again without evidence) the Secretary charges 
was organized by the Communist Party for propaganda and espionage 


purposes. 


This case definitively presents the issue whether a decision of 
passport denial may be posited, as it was here, on confidential infor- 
mation at no time disclosed to the applicant or to the courts. It is 
our position that the Secretary's reliance on such confidential informa- 
tion in itself so taints his decision as to require that it be set aside. 


Initially, however, we shall show that due process was violated 
in the following respects, as well: first, because there is no rational 
basis for the Secretary's decision even if one accepted as true both 
the findings, purportedly ‘based on information contained in the open 
record" (SJA 3,4), and the alleged confidential information on which 
he relied; and, second, because such findings, in considerable part, 
find no support in substantial evidence of record. | 


Finally, we shall demonstrate that the Passport Regulations 
otherwise violate requirements of substantive and procedural due 


process; that the Secretary's action here abridges appellant's rights 
under the First Amendment; and that the Passport Regulations, in any 
event, are not authorized by statute. : 
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I 


The Secretary's denial of a passport to appellant is 
arbitrary and capricious and deprives him of liberty 
and property without due process of law. 


A. There is no rational basis for the Secretary's conclusion 
that appellant "is going abroad to engage in activities which will advance 
the Communist movement for the purpose, knowingly and willfully, of 


advancing that movement". 


The findings and a summary statement of the related con- 
fidential information on which the Secretary purportedly bases his 
decision have explicitly been set forth (SJA 3-4). It is on these findings 
and such information that the propriety of his decision must be judged. 
Securities and Exchange Commission v. Chenery, 332 U.S. 194, 196; 

‘Mississippi R. Fuel Corp. v. Federal Power Commission, 82 App. D.C. 

| 208, 163 F. 2d 433, 449. If they themselves afford no rational founda- 
tion for the Secretary's conclusion that appellant is a person within 
section 51. 135(c) of the Passport Regulations, the decision of passport 

| denial cannot be sustained and must be set aside. Securities and Ex- 
change Commission v. Chenery, 332 U.S. 194, 207; Willapoint Oysters 
v. Ewing, 174 F. 2d 676 (C.A. 9), cert. den. 338 U.S. 860. 


These findings and this confidential information relate to appellant's 


_ relationship to or with (1) the Science for Victory Committee, (2) Alfred 
-Sarant, (3) an apartment building at 65 Morton Street, New York City, 
and (4) Bernard Peters. We shall consider each of these separately. 4 


(1) The Science for Victory Committee 


The Secretary finds that appellant "was active in the Science for 
Victory Committee while at the University of California during 1943-44, 


+ The Secretary also refers to “other confidential information”, apparently unrelated to these four 
enumerated categories (SJA 5). Since the nature of such “other” information is undisclosed and unknown 
to us, we cannot, of course, intelligently discuss it. 
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serving as Chairman of the organization during much of that period"; 
and that, as such, "he associated with Frank and Sandra Collins, and 
Rose Segure, who had been instrumental in organizing" the Committee 
(SJA 3). ! 


The relevant confidential information, says the Secretary, "indi- 
cates"> that the Committee" "was conceived and organized by Communist 
Party officials as a front for propaganda and espionage activities", and 
that the Collinses and Segure were members of the Party at the time 
of their association with appellant and the Committee (sz A 3). 


We assume arguendo the truth of these findings and the existence 
and accuracy of the undisclosed confidential information. Nevertheless, 
it is equally, if not more, significant, what the Secretary here fails to 
find. | 


Thus, the Secretary nowhere suggests that appellant ever knew 
that the Committee was organized by the Party, or for improper purposes, 
or that the three named persons were members of the Party. Nor does 
he find that the Committee or, more particularly, appellant ever 
engaged in Communist propaganda or espionage activities. To suggest 
otherwise would be completely to disregard the evidence of record. Ap- 
pellant testified that the Committee was not dominated by Communists: 
"... What policies it had were policies that partly originated with me 
and policies with which I agreed. AndI was nota Communist. So 
my answer to...[the question whether or not the Committee was domi- 
nated by Communists is] 'No'.." (JA 83). And, further, that he did 
not "know of any members of the organization or people active in 
the organization whom I knew to be Communist" (JA 93). As to the 
Collinses, appellant said: "...I do nat know in the first instance of 
any information that would make me believe that. . [they] were members 
of the Communist Party" (JA 81). Segure attended the Committee's 


5 The use of the term “indicates” by which the Secretary characterizes the confidential information 


relating to Findings I, II, and IV(SJA 3, 4), is significant when contrasted with the use of the term 
“establishes” with reference to Finding II(SJA 3). . Obviously, the Secretary himself does not believe that 
the confidential information with respect to the former group of findings is so persuasive as to warrant 
acceptance of such information as “establishing” facts rather than merely “indicating” facts. 
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meetings on only two or three occasions; appellant has not seen her 
since 1944; he has not seen Sandra Collins since 1946; and since that 
, time, he has met Frank Collins only twice, by accident, at a pro- 
‘fessional meeting and in his place of employment (JA 81, 82). 


Appellant's affidavit and testimony supply full statements as to 

the nature of the Science for Victory Committee and appellant's affilia- 

tion with it (JA 17-23, 72-85, 86-88, 90-93). The Committee was a 
loose ad hoc group of persons constituted in the San Francisco Bay 

| area in 1943, which concerned itself primarily, if not solely, with the 

garnering of support for Senator Kilgore's Science Mobilization Bill 

(JA 73). Its activities were public, and it had no relationship whatever 

to the Communist Party. (It is notable that the organization has at no 
time been listed by the Attorney General in connection with government 

| security orders or indeed referred‘to, so far as we know, in any in- 

vestigation of subversion.) During his association with the group, no 

one suggested to him that it was in any way Communist-inspired or 

! Communist-dominated (JA 92); or that Communists were members 

(JA 92-93). 


In such circumstances, what rational basis can appellant's 
activity in such an organization, in 1943 and 1944, afford for the 
belief that, in 1956, he proposes to go to India knowingly and willfully 
to engage in activities which will advance the Communist movement? 


(2) Alfred Sarant 


The Secretary finds that "during the period 1946-1950, at Ithaca, 
|New York", appellant "maintained a close association and relation- 
Ship" with Sarant; that, at appellant's invitation, Sarant and his wife 
lived in appellant's home for eight months in 1947-1948, pending 
completion of the Sarant home next door; that thereafter appellant and 
Sarant were neighbors until July, 1950; that, at that time, Sarant 
became the subject to intensive interrogation by the F. B.I., shortly 


_. departed from Ithaca, and subsequently entered Mexico with appellant's 


wife (SJA 3). 
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Confidential information, the Secretary advises, "establishes" 
that Sarant was "an active member of the Communist Party; that he 
admitted membership during 1943 and 1944; and that "he was involved 
in the espionage apparatus of Julius Rosenberg" (SJA 3-4). 


Here, again, what the Secretary fails to say is more eloquent 
than what he does say. For, even if we assume that Sarant was at 
one time a Communist Party member and involved in espionage, there 
is no finding that such activity was contemporaneous with appellant's 
association with him or that appellant was in the least measure informed 
of such activity. Appellant met Sarant in 1946, several years after 
the alleged admitted membership; and the association terminated in 
mid-1950. During this short four-year span, appellant was not 
aware, if indeed it was a fact, that Sarant was attending Communist 
Party meetings or was a member of any Communist organization (JA 154). 
And since July, 1950, he has not seen or heard from Sarant or appellant's 
wife, with whom his erstwhile neighbor had run off (J A 34, 145). (Ap- 
pellant secured a decree of divorce in New York on September 1, 1953 
(JA 39)). : 


Certainly, therefore, this finding and the confidential informa- 
tion relating thereto can afford no reasonable basis for the Secretary's 
conclusion. For, how can one rationally derive from appellant's mere 
association, as friend and neighbor, with Sarant, from 1946 to 1950, 
and from Sarant's abduction of appellant's wife, the ultimate fact deter- 
mined by the Secretary: that, in 1956, appellant is going abroad to engage 
in activities knowingly and willfully purposed to advance the Communist 


movement? 
3. The Morton Street Apartment Building 


The Secretary finds that appellant ''was present during 1949 and 
1950, on more than one occasion", in the Morton Street apartment 
building, in which Sarant ''was lessee of apartment 6-1" (SJA 4). 
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In this connection, the Secretary states that confidential infor- 
mation "indicates that Sarant's apartment... was used by Julius Rosen- 
berg and other members of his spy ring for the microfilming of classified 
United States Government documents which were ultimately transferred 


to a foreign power" (SJA 4). 


Once more, what is lacking in the Secretary's recital is most 
significant. Assume appellant's presence in the building, on one or 
more occasions, during 1949 and 1950; and (although there is concededly 
no evidence of record) that Sarant's apartment there was used by the 
"Rosenberg spy ring" for espionage purposes. There is, however, not 
the slightest suggestion that appellant's presence in the building, such 
as it may have been, was for any improper purpose.® Or, at any time, 
in the company of Sarant, or Rosenberg, or any of the "other members 
of his spy ring". Or that appellant's presence, if indeed he was ever 
in the building, coincided in time or even in calendar year with that of 
the Rosenberg group. Or that appellant ever knew or had reason to be- 
lieve that the Sarant apartment was used by the Rosenberg group or 
for the unlawful activities alleged. 


How, then, can the bare finding of appellant's mere presence in 
a New York apartment building lead any reasonable person to believe 
that now, in 1956, he is going abroad to engage in activities in furtherance 


. of the Communist movement? 
(4) Bernard Peters 


| Finally, the Secretary finds that appellant, "an experienced 
physicist, has maintained a close association and relationship with one 
Bernard Peters"; that Peters was responsible for appellant's offer of 





6 Note that the Secretary does not find that appellant was ever present in the Sarant apartment, as 
contrasted to the building itself. Nor does the Secretary specify on how many occasions appellant was 
_ present or what were the dates of his presence. The vagueness of the Secretary's finding suggests that he 
shares our view of the unreliability of the testimony on which he halfheartedly relies (See infra, pp. 25-29). 
Appellant has repeatedly denied.rhat he was present even in the apartment building (except on one 
occasion, in 1951, when FBI agents took him there) (JA 32, 103, 133-134, 269-270). 
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employment at the Tata Institute in Bombay; and that one of appellant's 
primary stated purposes in going abroad is to work in close collabora- 
tion with Peters at the Tata Institute (SJA 4). 


Confidential information relevant here, saysthe Secretary, 
"indicates that Peters, "who recently renounced his American citizen- 
Ship, has held membership in the Communist Party outside of the 
United States; has engaged in numerous Communist activities both 
in this country and abroad; and is suspected of being a Communist 
espionage agent" (SJA 4). | 


This finding is the only one which can conceivably have some 
connection with appellant's proposed travel abroad. But, again, there 
is no rational basis for concluding, from the fact that appellant isa 
close friend of Dr. Peters, that Peters was responsible for the Tata 
Institute's offer of employment to appellant, and that appellant intends 
to work in close collaboration with Peters at the Institute; that appellant 
is going abroad to engage in activities purposefully to advance the 


Communist movement. 


The record discloses that appellant's research in India would 
lie in the field of cosmic-ray, not thermonuclear physics, and would 
involve no secret or classified data at all (JA 72, 126, 128-129). 
Both appellant and Dr. Corson, professor of physics at Cornell Uni- 
versity, testified that there is absolutely nothing in the field of cosmic- 
ray research "which requires the use or which develops into the pro- 
duction . . . of secret or restricted or classified data" (JA 72, 
126, 129). "There is no area of research that is more devoid of 
secrecy" (JA 72). | 


Consequently, even if one assumes that Dr. Peters has held 
Communist Party membership, has engaged in Communist activities, 
and "is suspected" of being a Communist espionage agent (there is, 
of course, no evidence, that these are the facts); the research of 
appellant, possessing no secret or classified information, ina 
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completely unclassified field of endeavor, at an educational institution 
of world renown, can hardly constitute activity willfully designed to 


advance the Communist movement. 


Moreover, here, too, there is no finding that appellant has 
ever known of Dr. Peters' alleged activities. To the contrary: appellant 
testified that Peters "is known to me to be not a Communist. I feel very 
sure of that" (JA 80). "I cannot conceive of Bernard [Peters] as a member 
of the Communist Party. I do notknow.aay-person to whom ‘following 
a line’, Communist or otherwise, would be more alien and impossible." 
(JA 16) "I....have strong reason for believing [that Peters was] not 
[a member of the Communist Party]" (JA 150). How, then can one 
reasonably conclude that appellant's desire to do research in cosmic- 
ray physics with Dr. Peters is "for the purpose, knowingly and will- 


fully, of advancing" the Communist movement? 


On the prior appeal, the Secretary criticized such a "piece- 

“meal approach" in analysis of the findings in this case, urging that 
appellant's "pattern of association over a protracted period of time with 
persons of questionable loyalty" considered together with "the serious 
question of appellant's general credibility" ” affords "ample substance 
and support" for the Secretary's conclusion and determination (See Br. 
for Appeliee, No. 13,176, pp. 25-26). We have considered the findings 
Seriatim primarily for convenience and clarity in presentation. We 
note that the Secretary's formal decision and findings (SJA 2-5) likewise 
adopt this so-called "piecemeal approach". We realize, of course, that 
the findings must be viewed in their entirety and we are prepared to rest 

We shall hereafter address ourselves to this “serious question of appellant's credibility” (infra, pp. 25-29). 
and shall note how remarkable it is that notwithstanding such doubts, the Secretary is quite ready, as he 


does, to base all of his findings but one, on the testimony of this‘incredible"wimess. Were appellant's © 
testimony rejected, there would be nothing in the record to support those findings. 
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our argument on such consideration. For, even in their totality, the 
findings and the confidential information relied on do not afford a 
rational basis for the decision here. We do not und erstand how a 
"pattern of association" (whatever that term may signify) can be woven 
from (1) an association with the Science for the Victory Committee in 
1943-1944, for a period of less than two years; (2) an association with 
Sarant, from 1946 to 1950; (3) presence in the Morton Street apartment 
building "ton more than one occasion" in 1949 and 1950; and (4) friendship 
with Dr. Peters since 1938. But such a "pattern of association", quite 
innocent so far as appellant was concerned and so far as the Secretary 
himself finds or even suggests, however ingeniously such pattern may 
be fabricated, cannot lead rationally to the conclusion that, in 1956, 
appellant's proposed trip to India is in order "to engage in activities 
which will advance the Communist movement for the purpose, knowingly 
and willfully, of advancing that movement." Furthermore, to bara 
citizen from travel by reason merely of former associations “with 
persons of questionable loyalty", lawful when appellant engaged in 

them, is palpably to infringe upon his rights under the First Amend- 
ment (infra. pp. 47-49 ). 3 


This decision of passport denial thus reflects a flagrant applica- 
tion of the heinous doctrine of "guilt by association", a doctrine alien 
to our traditions and constitutional principles and 'bne of the most odious 
institutions of history" (Douglas, J., concurring, Joint Anti-Fascist 
Refugee Committee v. McGrath, 341 U.S. 123, 178). The Secretary's 
findings and the confidential information to which he refers may afford 
reason for suspecting persons with whom appellant has associated, 
but they in no sense can rationally support a conclusion that appellant 
is going abroad to engage in activities in furtherance of the Communist 


movement. 


B. The Secretary's findings are not supported by substantial 


evidence of record. 


On the prior appeal, the Secretary argued that his use of con- 





fidential information in this case was de minimis (Br. for Appellee, 
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No. 13,176, p. 29) and that the substantial evidence of record supported 
"the primary findings" on which the passport denial was based (id., p. 28). 
In this connection, the Secretary contended that since the associations 
of appellant with the named persons and organization had been admitted, 
and witnesses had come forward to testify as to appellant's presence 
in the New York apartment building, he could not be prejudiced by the 
confidential, undisclosed information which related merely to the 
activities of those associates, the nature of the organization, and the 
uses to which an apartment unit in the building had been put. What the 
Secretary ignores, however, is what the Court below clearly recognized: 
that the "full significance of the findings under sub-paragraphs (a) [that 


| is, those purportedly based on the open record] can be determined only 


by reference to sub-paragraphs (b) which are based on confidential 
information" (SJA 13). We have shown that even acceptance of the 
confidential information as true would not supply a rational basis for 
the passport denial. We here address ourselves to the de minimis 
argument of the Secretary and demonstrate that there is no substantial 
evidence in the open record to support the findings he has made. 


(1) There is no substantial evidence to support the finding 
as to appellant's presence in the Morton Street apart- 
ment building. 


The finding that appellant was present "on more than one occasion" 
in the Morton Street apartment building, in which Sarant was lessee of 
an apartment has no such inherent significance as would warrant detailed 
discussion. For, as already noted (supra, pp.19-20), even were the con- 
fidential information relating to the unlawful activity in that apartment 
true, there is neither evidence nor finding (a) that appellant knew 
Rosenberg or the "other members of his spy ring"; (b) that appellant 
was at all aware of Rosenberg's use of the apartment (if indeed there 
was such use) for the illegal purpose charged or for any purpose at 
all; or (c) that appellant's presence in the building (if, in fact he was 
present there) coincided in occasion, time, or even calendar year, 
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with the presence of Rosenberg or the members of the “spy ring". 
The Secretary's findings do not suggest such scienter or co-presence 
by appellant. His presence, even if accepted, therefore is no ground 
for the conclusion reached by the Secretary. | 


This charge nevertheless has intrigued and engaged the Secretary's 
subordinates for a considerable time; and it is undoubtedly the evidence 
with respect to this matter which has Jed the Secretary to have "serious 
doubts as to... [appellant's] general credibility" (STA 5). 


Now, appellant has repeatedly and consistently denied that he 
was present in the Sarant apartment at any time; and, indeed, that he 
had ever set foot in the Morton Street apartment building except on 
one occasion, in June, 1951, when, at the request of FBI agents, he 
accompanied them to that address (JA 32, 103, 133-134, 269-270). 
He has reiterated such denial to FBI agents, in affidavits filed with 
the Government, and in sworn testimony before grand juries and in 
the State Department (ibid. ). 7 


Opposed to appellant's persistent denial is the testimony of the 
three Elwyns, the witnesses called by the Board of Passport Appeals 
(JA 171-267). Limitations of space do not permit a detailed analysis 
of that testimony; we respectfully urge the Court to examine it carefully. 
On such examination, we believe the Court will share our view that the 
testimony is quite incredible and certainly affords no support for the 
denial of the fundamental liberty of travel to a citizen of the United 
States. | 


Consider, first, the testimony of Floyd C. Elwyn (JA 174-245). 
He is the only one of the witnesses who testifies that appellant was 
present in the Sarant apartment: "sitting at the table, | at acard table, 
in the living room. He was having crackers and milk. . -" (JA 175-176). 
On direct examination by Board counsel, Mr. Elwyn fixes the date 
of this incident in September or October of 1950 (JA 179). On 
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-cross-examination, ® the witness confirms that date (JA 193-194, 206- 
207). Then, suddenly, after hours of testifying, we find him confessing 
error as to dates to which he had previously testified (JA 217-218); and the 
Board chairman interrupts the cross-examination and recesses the 
hearing to permit the witness "to refresh his memory" (JA 222-223). 
On his return, presumably "refreshed", Mr. Elwyn promptly revises 
his chronology and now testifies that it was in December, 1949, that 
he saw appellant in the Sarant apartment (JA 225-226). He is certain 
of this date because his "rent book", which he examined during the 
recess, disclosed that the Sarant apartment had been rented to new 
tenants as of January 1, 1950; thus, it must have been before then, 
to-wit, in December, 1949, that he saw appellant there (JA 225-226).9 
' The witness further testifies that the very first time he ever saw ap- 
pellant in the apartment building (as distinguished from the Sarant 
apartment) was in September or October, 1949 (JA 217, 219, 236). 


After considerable and largely futile effort to clarify Mr. Elwyn's 
testimony, it becomes plain that his identification of appellant, for what- 
ever it is worth, is based on only four alleged observations: On two 
occasions, as he said, the witness had "brushed by" appellant in the 
hallways of the apartment building; on the third occasion, he had 
_ observed him, at the card table, for about two or three minutes; and 
on the fourth occasion, in the basement corridor, again for only a few 
_ minutes (JA 244). This was in an apartment building housing approximately 
- 350 people (JA 191). Yet, ignorant of appellant's name, on the basis 
of such fleeting observations, he was prepared months later to identify 
appellant from a photograph exhibited to him by the FBI for a period | 
of 30 seconds (JA 241, 244): 


8 During which, the chairman of the Board advised (or, to use the term preferred by the chairman, 
_ “encouraged”) the witmess to refuse to answer such questions as he might choose not to answer (JA 188). 


9 Bur further testimony by Mr. Elwyn puts even this new date in considerable doubt. His “rent book”, 
never produced, was apparently a record of tenant changes, etc., maintained in chronological order. 
And cross-examination elicited that the notation there of the change in the Sarant apartment (which he 
now puts as of January 1, 1950) appeared midway on a page whose first item recorded an apartment 

_ shift by the tenants Brown, which occurred in September, 1950: (JA 226-230, 235-236). 
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Mrs. Jean Elwyn, the wife of the first witness, testifies merely 
that she had observed appellant on one occasion for a period of approxi- 
mately five minutes, in the company of two other persons, in the base- 
ment area of the apartment building (JA 246-247, 252-253). She cannot 
fix the date of this incident, but thinks that it was sometime in January, 
1950 (JA 247). When asked what it was about appellant that had enabled 
her, months later, to identify him as the person seen in the basement 
area for the five-minute period, she says that he was “rather small" 
(JA 253). She admits, however, that the FBI photograph on the basis 
of which she made the identification was not a full length photograph 
but only that of a man's head (JA 254). When asked to explain what 
there was in appellant's face that was striking, she replies: "There 
is nothing extraordinary about. . . [his features], just an average 
looking man in my estimation" (JA 253, 254). Nevertheless, it was 
these features which served as the basis of her identification (JA 254). 
Mrs. Elwyn admits that she has never been in the Sarant apartment 
and has never known anything about it (JA 250). | 


The third witness, Mr. Floyd Elwyn, Sr., isa man seventy-three 


years of age (JA 264). He likewise never saw appellant in the Sarant 
apartment (JA 259). For a long period of time, indeed, he had not 
even been in charge of the apartment building in question (JA 265-266). 
His testimony is vague, indefinite, and rambling. He says that he 

Saw appellant somewhere between 1943 or 1944 and 1950; he cannot 

fix a more definite date (ibid., JA 255). He puts appellant at various 
vague places: "In the entrance of the apartment building" (ibid); "on 
one of the landings" (JA 256); "on Morton Street" (ibid. ); "in a Grocery 
Store on Hudson Street" (ibid.). Yet, these incidents were most casual, 
and there was nothing about appellant's actions, so says this witness, 
which would have made the witness particularly remember appellant 
(JA 257). Indeed, the witness is so cooperative that he is prepared 
even to identify appellant's attorney as a person he has also seen 
before (JA 267). 7 
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After these witnesses have completed their testimony, appellant, 
at his request and under oath, again testifies, as he had previously, 
that he had never seen any of these witnesses prior to the time, on 
August 8, 1950, when FBI agents brought him to the Newark airport 

to confront him with them; and that he had never been in the apartment 
building in question prior to June, 1951, when, at their request, he 
accompanied FBI agents there (JA 268-269). 2° 


How can anyone be expected to do more than appellant has done 
to meet these fantastic accusations? When he requested particulars 
from the Board of Passport Appeals, he was advised that the "infor- 
mation" in the State Department's files indicated his presence in the 
65 Morton Street apartment building in July or August, 1949, and in 
the Sarant apartment during January, 1950 (JA 49). By testimony, 

_ affidavit, and documentary evidence, he accounts for his whereabouts 
during those months and thereby demonstrates that, at no time during 
_ those periods, was he even in New York City, let alone the apartment 
building in question (JA 107-117, 133, 167-170). He calls another 

- witness, Dr. Dale Corson, of Cornell University, to corroborate his 
_ proof with respect to January, 1950 (JA 119-124, 127-128). And now, 
suddenly and belatedly, he is confronted with testimony of Mr. Elwyn 
which, if believed, would put him at the apartment building in Septem- 
_ ber, October, and December, 1949; with contradictory testimony of 
Mrs. Elwyn which would put him there in January, 1950; and with the 
- vague, will-of-the-wisp story spun by the elder Mr. Elwyn, Sr., 
which would put him there sometime between 1943 or 1944 and 1950! 

. Is he required now to address himself to the new dates most recently 
concocted? When may he expect the hurdy-gurdy to cease? 


10 
On the prior appeal, the Secretary admitted that the Elwyns" testimony shows “some confusion 


as to dates” (Br. of Appellee, No. 13,176, p. 27). But this he ascribed to “the passage of time”' and 
suggested that the earlier statements which the Elwyns gave to the FBI were more accurate in date 
(ibid.). We are thus asked to accept appellant’s presence in the Morton Street apartment in January, 
1950. But the chronological account of appellant's activities in that month, which he supplied to 

the FBI in 1950, plainly proves then that the Elwyns’ identification of appellant must be mistaken 

(JA 167-170; see, also, Dr. Corson's statement, JA 123-124). 
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Apparently, the Federal law-enforcement officers did not consider 
the Elwyns' testimonysufficiently credible to present to the grand jury 
before which appellant testified (JA 181, 253, 265). Nor does the 
Secretary seem to credit it completely; for, notwithstanding Mr. Elwyn, 
Jr.'s testimony that he observed appellant seated in the Sarant apartment, 
the Secretary finds only that appellant has been present, on the indefinite 
“more than one occasion", in the apartment building. © 


Yet, it is this testimony which obviously has, as the Secretary 
puts it, raised "serious doubts" as to appellant's general credibility 
(SJA 5). As we have already noted, despite such "serious doubts", the 
Secretary has had no reluctance in accepting the remaining portions 
of appellant's testimony as the basis of his other findings, insofar as 
they reflect evidence in the open record. Indeed, without such testimony 
of appellant (and the documentary proof introduced by him), there would 
be nothing whatever in the open record to justify these other findings, 
presumably vital to the Secretary's decision. 


(2) There is no substantial evidence to support the recital 
of Sarant's involvement with Rosenberg and the unlawful 
activity in the Sarant apartment. 


; 


There can be no question, of course, that there is no evidence 
whatever in the open record, let alone substantial evidence, to support 
the Secretary's statement that Sarant "was involved in the espionage 
apparatus of Julius Rosenberg" and that Sarant's apartment at the 
Morton Street building was used for espionage purposes (SJA 4). 
the prior appeal, the Secretary sought to fill this gap in the record 
by referring to "the recitals of evidence in United States v. Perl, 
210 F. 2d 457 (C.A. 2)...and in United States v. Rosenberg, et al., 
195 F.2d 583 and 200 F. 2d 666 (C. A. 2)" (Br. for Appellee, No. 13, 176, 
p. 27; p. 4, fn. 6; p. 7, fn. 11). Thus, the seattle would have imported 


: Compare this with the reliance put on appellant's alleged presence in the a apartmen ment by former 
Under-Secretary of State Herbert Hoover, Jr. in the earlier stages of this a ae i (JA 54). 
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into this case testimony offered in conpletely unrelated proceedings, 


where appellant was neither a party nor in any way involved. 


Attorney General Brownell quite recently took pains to condemn 
such a technique. Contrasting the safeguards our jurisprudence affords 
an accused with the system of trial in Soviet satellite states, the 
Attorney General said ("Satellite Justice on Trial", an address before 
National Conference on Citizenship, Sept. 19, 1953, p. 6): 

"Failure to assert the right to cross-examine 
has led to the most flagrant examples of proving 
guilt by association. In the trial of the Vatican 
Agents in Czecho-slovakia in 1950, the judge 
announced that he was admitting in evidence the 
transcripts and files of ten other treason trials 
in order to complete the picture of the entire activity 
of the hierarchy and its ramifications. No defense 
lawyer jumped up to object to this method of estab- 
lishing guilt." 

This, of course, is not a criminal case. But we rise nonetheless in 
protest of this pernicious practice. 


In any event, the testimony in these foreign proceedings, which 
the Secretary would rely on here, affords no proof of the facts for 
which it has been cited as authority. The testimony referred to in 
United States v. Perl and the Rosenberg cases, supra, would at most 
establish an association among Sarant, Perl, Rosenberg, and Sobell; 
and the fact that on several occasions, in and prior to 1946, they 
met in Sarant's apartment at 65 Morton Street, New York City. But 
it would not involve Sarant in any espionage activities of Rosenberg 
and Sobell; nor so involve Perl -- Perl was apparently not even 


charged “with any participation in any espionage" or with association 

“with or... knowledge of the espionage activities of Rosenberg and Sobell.." 
(United States v. Perl, supra, at 461). Nor, indeed, does that testimony 
suggest that the Sarant apartment at Morton Street was used for such 
espionage activities. It is noteworthy, further, that appellant's 

alleged association with Perl (which he has denied under oath) has not 
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been assigned by the Secretary as a reason for the passport denial here. 
And that appellant's presence in the Sarant apartment building (which 

he has also denied under oath) was, in any event, alleged to have 
occurred not until 1949 (SJA 4), years after the Rosenberg and Sobell 
visits to Sarant to which the testimony in the Perl case makes reference. 


We have already referred to appellant's testimony, the only evi- 
-dence of record, that he himself never knew Sarant to be engaged in 
such Communist or espionage activities (JA 154-155). 


(3) There is no substantial evidence to support the recital 
as to Peters' Communist activities. 


To the charge of association with Dr. Peters, appellant has res- 
ponded by testifying that, based on their long and close friendship, he 
was convinced that Peters was not a Communist (JA 16, 80, 150, 151). 
This is the only evidence of record as to Peters' affiliations or activities; 
there is nothing to the contrary. But here again to fill the gap in the 
record, the Secretary has resorted to the technique condemned by the 
Attorney General. He has pointed to the testimony of Dr. J. Robert 
Oppenheimer before the House Committee on Un-American Activities 
(Br. of Appellee, No. 13,176, p. 4, fn. 3). Appellant was neither a 
party to that "proceeding" nor in any way involved in it. Moreover, as 
the Secretary undoubtedly knows, Dr. Oppenheimer, soon after he 
testified, in 1949, that Dr. Peters was a former Communist, retracted 
that testimony, stating (U.S. Atomic Energy Commission, In the 
Matter of J. Robert Oppenheimer, Hearing before Personnel Security 
Board, Tr., pp. 213-214): 


", . . [have never known Dr. Peters . commit 
a dishonorable act, nor a disloyal one. 


"Dr. Peters has recently informed me that I was 
right in believing that in the early days [of Nazism] he 
had participated in the Communist movement in Ger- 
many, but that I was wrong in believing. . . that he 
had ever Weld a membership in the Communist 
Party . | 
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It is startling to find the Secretary now relying: on the testimony of 

‘Dr. Oppenheimer, whom, but three years ago, the Government had 
found so unreliable a person as to compel his proscription from further 
access to restricted information. 


(4) There is no substantial evidence to support the 
characterization of the Science for Victory 


Committee. 


We have already related the nature of appellant's association, 

‘more than a decade ago, with the Science for Victory Committee. Ap- 
pellant's affidavit and testimony include comprehensive statements as 

to the character of that ad hoc committee and of appellant's affiliation 
with it. (JA 17-23, 72-85, 86-88, 90-93). There is not a scintilla 

of evidence that that group was organized by the Communist Party or 
that any of appellant's associates there were Communist Party members. 
The record discloses rather that the Committee was a loose organization 
of persons constituted in the San Francisco Bay area in 1943, which 
concerned itself primarily, if not solely, with the garnering of support 
for the late Senator Kilgore's Science Mobilization Bill (JA 73). Its 
activities were public, and, to appellant's knowledge -- and he was 
chairman during much of its short life -- it had no relationship what- 
ever with the Communist Party (JA 83). 


Lest this preoccupation with Peters, Sarant, Rosenberg, Perl, 
et al., confuse the Court, we reiterate that this farrago of testimony 
in unrelated proceedings, of suspicion, report, insinuation and innuendo 
_at no point touches the person of appellant, the only one whose liberties 
and rights are in issue in this case. However nefarious may have 
_been the activities of the persons whom or whose associates appellant 


| may have or is alleged to have known, appellant's own conduct, even 


as the Secretary must concede, has at all times been above reproach. 
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In short, there is no substantial evidence here, "when viewed 
in the light that the record in its entirety furnishes" (Universal Camera 
Corporation v. N.L. R. B., 340 U.S. 474, 488), to support any of the 
four findings, on the totality of which the Secretary posits his decision 
of passport denial. There is neither evidence that appellant's associa- 
tion with Sarant prior to 1950 was in any respect culpable; nor that 
his association with Dr. Peters has been or can reas onably be expected 
to be suspect or damaging to the national interest; nor that his short 
affiliation with the Science for Victory Committee in 1943 and 1944 
was in any sense subversive or unlawful. Moreover, there is no 
evidence -- let alone substantial evidence -- that appellant desires 
to go abroad to engage in activities to advance the Communist movement; 
the only evidence, not refuted because irrefutable, is that he wishes to 
go abroad to accept the research position offered to him at Tata Institute. 
To suggest that such research in perhaps the foremost scientific 
institution in India will advance the Communist movement, it seems 
to us, is to slur the democratic peoples of India, whose hospitality the 
Secretary bars appellant from accepting. : 


It needs no citation of authority that the decision of an executive 
officer of our Government affecting the liberties of a citizen, not 
based on substantial evidence, whatever the breadth of discretion 
entrusted in that officer, is a deprivation of liberty without due process. 


These considerations, as well, require a reversal of the decision 
below. ! 


Il. 


The Secretary's reliance on confidential information in 
denying a passport to appellant violates procedural due 
process. : 


The decision of passport denial must be set aside for the further 
reason that its dependence on confidential information is contrary to 
procedural due process. For, the Secretary's reliance on secret 
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information taints this entire proceeding.’ With respect to findings 

I through IV (SJA 3-4), the Secretary purports, in summary, to supply 
the gist of the confidential information on which he relies; with 
respect to paragraph V, not even such a minimal summary is furnished 
(SJA 5). In no instance are the details, the contents, or the sources 

of the information disclosed. Nor does the identity of the informants, 
if any, appear; and the Secretary has not said whether he himself knows 
who they are or whether he has judged their reliability and credibility. 1° 
Appellant and the courts are thus perforce denied any opportunity to 
inspect or examine the information on which the Secretary relies; and 
appellant, to cross-examine with respect to it, to refute it, or answer 
i. 

The Secretary would justify such an in camera proceeding on the 
ground that, in his judgment, disclosure would "be detrimental to our 
national interest by compromising investigative sources and methods 
and seriously interfering with the ability of ...[the State] Department 
and the Executive Branch to obtain reliable information affecting our 
internal security"; "would have an adverse effect upon our ability to 
obtain and utilize information from sources abroad and interfere with 
our established relationships in the security and intelligence area"; and 
(with respect to the information referred to in paragraph V of the 
decision) "might. . . prejudice the interest of United States foreign 
relations" (SJA 5). But, as Judge Learned Hand observed in an analogous 
situation (United States v. Andolschek, 142 F. 2d 503 (C.A. 2)), the 
question is not whether the Secretary should be compelled to disclose 





12 The suggestion that the Secretary's resort to confidential information, is merely de minimis (gee 
Br. of Appellee, No. 13,176, p. 29). does not, as already noted, withstand analysis. The Court 

' below correctly observed that the "full significance of the findings under subparagraphs (a) (purportedly 
based on the evidence of record/ can be determined only by reference to subparagraphs (b) which are 

| based on confidential information contained in the files of the Department of State. . ." (SJA 13-14). 


13 this is not merely an academic observation. In passport proceedings, the Secretary himself often 

is ignorant of the identity of the informants. See the stipulation dated June 6, 1955, in Kamen v. Dulles, 
-D.D.C., C.A. No. 1121-55 (set forth in Sen. Comm. on the Judiciary, Subc. on Constit Rrs., Hrgs., 
84th Cong., 1st sess., pp. 92-93); and par. 4 of the affidavit of John Foster Dulles, dated January 11, 
1956, in Dulles v. Boudin, this Court, No. 13,031. 
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confidential information; neither appellant nor anyone else is suggesting 
that he be so compelled. The issue, rather, is whether, when, by 
resort to such data, he deprives a citizen of his "natural right" to 
travel, a vital attribute of liberty, he may, within constitutional 

limits of due process, still hold the information secret. We insist 

that this the Secretary may not do; that the "government must choose; 
either it must leave the . . . [information] in the obscurity from which 
a trial will draw. . . [it], or it must expose. . . [it] fully". United 
States v. Andolschek, supra, 142 F. 2d at 506. 


The invalidity of administrative action predicated on undisclosed 
"facts" has long been established. Morgan v. United States, 304 U.S. 1, 
18; Ohio Bell Telephone Co. v. Public Utilities Commission, 301 U.S. 392, 
302-304; Lloyd Sabaudo S.A. v. Elting, 287 U.S. 329, 335-336; Goldsmith 
v. U.S. Board of Tax Appeals, 270 U.S. 117, 123; United States v. 

Abilene & S.R. Co., 265 U.S. 274, 288-289; Bratton v. Chandler, 260 
U.S. 110; Han-Lee Mao v. Brownell, 93 App. D.C. 102 , 207 F. 2d 142; 
In re Carter, 89 App. D.C. 310, 312, 192 F. 2415, 17, cert. den. 

342 U.S. 862; Jordan v. American Eagle Ins. Co., 83 App. D.C. 192, 
199, 169 F. 2d 281, 288, and cases cited; also cases cited and discussed 


infra, pp. 35-45, passim. 


In the recent case of Parker v. Lester, 227 F. 2d 708 (C. A. 9), the 
Court had before it regulations for the "screening" of merchant seamen 
established by the Coast Guard under the Magnuson Act (64 Stat. 427, 

50 U.S.C. 191, 192, 194) to determine whether their presence on board 
ships would be inimical to the security of the United States. The Court 
invalidated those regulations because data on which the Coast Guard 
relied was concealed from the seamen affected; because they were 


consequently denied their right to cross-examine; and because the 
regulations contemplated that a decision might be predicated on a record 
containing facts unknown to the seamen and which they were thereby 
unable to refute. Putting the issue: "Is this system of secret informers, 
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whisperers and talebearers of such vital importance to the public welfare 
that it must be preserved at the cost of denying to the citizen even a 
-modicum of the protection traditionally associated with due process ?"'; 
the Court replied that "the system of screening here under attack 
constitutes a violation of due process" (227 F. 2d at 719-720). The 

case is of special pertinence because it, too, like ours here, involved 
the indvidual's right to a livelihood where that right depended on his 


freedom to travel. 14 


In an interlocutory proceeding in Dulles v. Nathan, 96 App. D.C. 190, 
225 F. 2d 29, this Court strongly suggested that a passport denial by the 


Secretary could be sustained only after a "quasi-judicial hearing" and a 
decision based "on the record of such hearing" (96 App. D.C. at 191 ) 
225 F. 2d at 30). And three judges in our District Court have come to : 


the same conclusion. In Nathan v. Dulles, 129 F. Supp. 951, 952 
Judge Schweinhaut held: 
",..I can reach only one conclusion which is 

that the plaintiff did not have a hearing which the law 
contemplates and guarantees..." 

In Boudin v. Dulles, 136 F. Supp. 218, modified on other grounds, 

98 App. D.C. 305, 235 F. 2d 532, Judge Youngdahl concluded that 

section 51.170 of the Passport Regulations, insofar as it permitted 


Aa ~ 


reliance on confidential information, "does not comport with due process" 

(136 F. Supp. at 222). In Foreman v. Dulles, C.A. No. 4924-54, | 
Judge Matthews ordered a quasi-judicial hearing despite a previous 

departmental hearing under the Regulations. 


Notwithstanding, the court below surprisingly holds that this right 
to know the information relied on by the Secretary and to meet it -- the 
“right of confrontation", as the courtterms it -- is "conferred only on 


14 
The Solicitor General's decision not to seek Supreme Court review of the Parker case, though, of 


course, it does not necessarily constitute an acquiescence in or approval of the mling, gives it special 
significance. For it reflects a governmental policy to allow seamen a chance to meet the evidence 
against them before they can be denied clearance to serve on American vessels. Should the consti- 

_ tutional right of citizens to a fair hearing on a passport application be any less? 
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defendants in criminal actions and is not supported by authority where 
the question has been raised in administrative proceedings" (SJA 15-16). 
As authority for this startling proposition, the court cites Norwegian 
Nitrogen Products Co. v. United States, 288 U.S. 294; Williams v. 

New York, 337 U.S. 241; and Chicago & Southern Air Lines, Inc. v. 
Waterman S.S. Corp., 333 U.S. 103. | 


The Supreme Court, some two years ago, had occasion to 
distinguish these very three decisions from a case such as ours here. 
In Gonzales v. United States, 348 U.S. 407 (where a draft registrant 
claiming exemption as a conscientious objector was held entitled to 
receive a copy of the recommendation furnished by the Department of 
Justice to the Appeal Board under the Universal Military Training and 


Service Act and to an opportunity to reply to that recommendation), the 
Court noted (348 U.S. at 412, fn. 4; emphasis supplied): 


"Inapplicable to the instant question are cases 
dealing with. . . whether the recommendation can 
be subjected to judicial review, Chicago & Southern 
Air Lines v. Waterman S.S. Corp., . . . and whe- 
ther satisfactory procedures were employed in form- 
ulating the recommendation, Williams v. People of 
State of New York. . .; Norwegian Nitrogen Pro- 
ducts Co. v. United States. The... three cases 


are distinguishable, moreover, because they do not 
involve individualized fact finding and classification, 
but legislative determinations, political judgments, 
and the exercise of judicial discretion in the imposi- 


tion of sentence. }5 | 


- The Waterman S.S. Corp. case, supra, held that an order of the Civil Aeronautics Board, on an 
application for a certificate of public convenience and necessity, authorizing! an American air carrier 
to engage in foreign air transportation was not subject to judicial review either before or after approval 
by the President, on the ground that,before approval, the order had no force and effect and, after ap- 
proval, it constituted a political matter beyond the competence of the courts. The Court mled that 
such orders “embody Presidential discretion as to political matters beyond the competence of the courts 
to adjudicate” (333 U.S at 114); and, further, that (id. at 111): 


". . . Such decisions are wholly confided by our Constitution to 
the political departments of the government, Executive and Legislative. 
They are delicate, complex, and involve large elements of prophecy... 
They are decisions of a kind for which the Judiciary has neither aptitude, 
facilities nor responsibility and which has long been held to belong in nite. 
domain of political power not subject to judicial intrusion or inquiry. . 


/Footmote 15 continued on Fling page/ 
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When it relies on these decisions, therefore, the court below 
ignores the significant distinction between what has been designated 
adjudicative fact finding and legislative fact finding. See Professor 
Davis' excellent analysis of this vital dichotomy in The Requirement of 
a Trial Type Hearing, 70 Harv. L. Rev. 193 (1956).°° And the emphasis 
on the role of the Secretary of State in our foreign relations, indulged 
‘in both by the lower court (SJA 14) and from time to time, in passport 
litigation, by Government counsel, likewise betrays confusion of these 
‘separate and quite different functions of the Executive. 


We are not here dealing with the use of confidential information in 
connection with the promulgation of regulations of general application, 
a function which might well be assimilated to the legislative process. 
Had the Secretary imposed a general bar to travel to India (as he has 
recently done to Israel), his determination, though based on secret infor- 


mation, might conceivably be immune from judicial scrutiny. But that 


is not what the Secretary has done in our case. 
' /Footnote 15 continued from preceding page/ 


Norwegian Nitrogen Products Co., supra, held that the Tariff Commission, in advising the 

President to increase a tariff, satisfied a statutory requirement of “hearing” even though the Commission 
relied on an American company's cost of production without revealing those costs to a Norwegian com=- 
petitor company. The Court pointed out that the “process of tariff-making by Congress and Congressional 
Committees is not different in essentials from that for legislation generally... The hearing is not one 
that may be demanded of right..." (288 U.S. at 304); and that "What is done by the Tariff Commission 
and the President in changing the tariff rates to conform to new conditions is in substance a delegation, 
though a permissible one, of the legislative process..." (id. at 305). The Court explicitly distinguished 
the order in question from “the kind of order that emerges from a hearing before a body with power to 
ordain /which/ is one that impinges upon legal rights in a very different way from the report of a com- 
mittee which merely investigates and advises”. (id. at 318) 


The Williams case, supra, is not, as the opinion below apparently suggests (SJA 15-16), concemed 
with an administrative proceeding. The Court there held that a defendant and his counsel were not 
entitled to confront and cross-examine persons from whom the trial judge obtained information about 
the defendant before he imposed a sentence of execution after the jury had recommended life imprison- 
ment. The Court held that although due process requires “that no person shall be tried and convicted 
of an offense unless he is given reasonable notice of the charges against him and is afforded an oppor- 
tunity to examine adverse wimesses”, long established historical practice with respect to the sentencing 
function, sound practical reasons, and the salutary modem concepts for individualization of punishment 
required that a judge be permitted broad discretion and access to a wide variety of information in deter- 
mining the proper sentence to be meted out to a convicted defendant (337 U.S. at 245-251). 


* ",..Adjudicative facts are facts about the parties and their activities, businesses, and properties, 
usually answering the questions of who did what, where, when, how, why, with what motive or intent... 
Legislative facts do not usually concer the immediate parties but are general facts which help the tri- 
bunal decide questions of law, policy, and discretion.” Davis, op. cit., p. 199. 
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Far from it. He has here concluded that this one individual, 
appellant, "is going abroad to engage in activities which will advance the 
Communist movement for the purpose, wilfully and knowingly, of ad- 
vancing that movement" (SJA 5). On that finding, he has barred appel- 
lant alone from travel abroad. Other research physicists presumably 
remain free to accept employment at and to go to the Tata Institute, 
there to work with Dr. Peters and his colleagues. Only appellant is 
prohibited from doing so. And this solely because the Secretary has 
made findings concerning appellant himself and characterizing and stig- 
matizing him as an individual bent on Communist activity abroad. 


In such circumstances, to deny appellant a passport on the basis 
of confidential information which he cannot see or answer is blatantly 


to disregard the [p]rocedural fairness and regularity [which] are of the 


indispensable essence of liberty". Jackson, J. dissenting, Shaughnessy 
v. United States ex rel. Mezei, 345 U.S. 206, 244. 


The Secretary, as we have noted, justifies his action on the 
ground that disclosure of the sources and details of the confidential 
information would "be detrimental to our national interest" and "might... 
prejudice the interest of United States foreign relations" (STA 5). We 
are nowhere told, however, how such disclosure would have this dele- 
terious effect or just how it might. Rather we are expected, on this 
point, to accept the ipse dixit ofthe Secretary. 7 


It is conceivable, we suppose, that the identification of certain 
of the informants (if, in fact, there were informants involved and their 
identity is known to the Secretary) might dry up sources of information 
on which our intelligence agencies are still dependent.. Assuming such a 
possibility, concealment of the contents of the communications would 
nevertheless not be justified. See Roviaro v. United States, U.S. 
, 25 L.W. 4204, 4205 (Mar. 25, 1957); Foltz v. Moore-McCormack 
Lines, 189 F. 2d 537, 539-540(C.A. 2). And, even if the informants 
were revealed, as the Ninth Circuit Court of Appeals cogently remarked, 
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"it is unbelievable that ... [disclosure] will prevent able officials 

from procuring proof any more than those officials are now helpless to 
procure proof for criminal prosecutions..." Parker v. Lester, 

227 F. 2d at 720. 





We must, of course, ever keep in mind that no one is insisting 
that the Secretary be compelled at all costs to divulge what, in his 
judgment, the public interest requires should be withheld. "Tf the 
sources of information need protection, they should be kept secret. 
But once they are used to destroy a man's reputation and deprive him 
of his ‘liberty’, they must be put to the test of due process of law..." 
Douglas, J., concurring, Peters v. Hobby, 349 U.S. 331, 352; 
and see United States v. Andolschek, 142 F. 2d 503, 506(C.A. 2) and 
United States v. Coplon, 185 F. 2d 629, 638(C.A. 2), cited with 

approval in Roviaro v. United States, Supra, 25 L. W. 4204, 4206. 


| The court below has held (SJA 15-16) and the Secretary will 
argue that a passport applicant, a party to a mere administrative 
proceeding, is not entitled to the same measure of due process as the 
courts have accorded defendants in a criminal prosecution (see Br. of 
| Appellee, No. 13,176, p. 34): But a passport denial also, in a very 
real sense, curtails a citizen's liberty. Shachtman v. Dulles, supra, 
96 App. D.C. at 290, 225 F. 2d at 941. And the Supreme Court has 
recognized that the "badge of infamy" which decisions such as this 
passport denial pin on our citizens impair "substantial rights affecting 
... [their] lives and property". Peters v. Hobby, 349 U.S. 331, 347; 
_ Wieman v. Updegraff, 344 U.S. 183, 191. Indeed, "in view of the 
stigma attached" to persons by such decisions "the need for procedural 
safeguards seems even greater than in other cases". Cole v. Young, 
351 U.S. 536, 546. —— 


To suggest that the interest of the individual citizen to fair 
' treatment and due process must give way to the "interests of the 
Government" (SJA 15; and see Br. of Appellee, No. 13,176, pp. 33 seq.) 
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is to beg the question. And to lose sight of the particular circumstances 
of our case. The primary public interest which the Secretary purports 
to serve is to prevent appellant from "going abroad to engage in 
activities which will advance the Communist movement". The only 
activity in which he proposes to engage, however, is cosmic ray physics 
research at the world-renowned Tata Institute, and such endeavor in 

no respect involves secret or classified data (JA 72, 126, 128-129); 
there "is no area of research that is more devoid of secrecy" (JA 72)."" 
At no point during the long years in which appellant has been involved 

in this passport proceeding has the Secretary or any of his subordinates 
indicated what are the other activities in which they fear appellant may 
indulge. Some confidential report may afford a clue, but the Secretary 
refuses to disclose it although it is difficult to understand how release 

of such information could be damaging. The Secretary does not tell 

us how its release will be damaging or how disclosure of the other 
confidential information on which he relies can conceivably endanger 

the national interest. | 


What is crystal clear is that this practice, under which a citizen's 
liberty is infringed on the basis of secret data, does seriously and 
adversely affect the very fabric of our democratic way of life. As 
Mr. Justice Matthews cautioned many years ago, “the very idea that 
one man may be compelled to hold his life, or the means of living, or 
any material right essential to the enjoyment of life, at the mere 
will of another, seems to be intolerable in any country where freedom 
prevails, as being the essence of slavery itself." Yick Wo v. Hopkins, 
118 U.S. 356, 370. And Mr. Justice Douglas quite recently has stated: 

"Confrontation and cross-examination under oath 
are essential, if the American ideal of due process is 
to remain a vital force in our public life. We deal 


here with the reputation of men and their right to work-- 
things more precious than property itself. We have here 


* 


si Cf. Cole v. Young, supra, 351 U S. at 546-547: "...we will not lightly assume that Congress 
“intended to take away those sa rank in the absence of some overriding negeatty. such as exists in 
the case of employes handling defense secrets” 
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a system where government with all its power and authority 
condemns a man to a suspect class and the outer darkness; 
without the rudiments of a fair trial. The practice of using 
faceless informers has apparently spread through a vast 
domain. It is used not only to get rid of employees in the 
Government, but also employees who work for private 

firms having contracts with the Government. It has touched 
countless hundreds of men and women and ruined many. 

It is an un-American practice which we should condemn. 

It deprives men of 'liberty' within the meaning of the Fifth 
Amendment, for one of man's most precious liberties is his 
right to work. When a man is deprived of that 'liberty’ with- 
out a fair trial, he is denied due process. If he were con- 
demned by Congress and made ineligible for government 
employment, he would suffer a bill of attainder, outlawed 

by the Constitution. See United States v. Lovett, 328 U.S. 
303... An administrative agency -- the creature of Congress -- 
certainly cannot exercise powers that Congress itself is 
barred from asserting. See the opinion of Mr. Justice Black 
in Joint Anti-Fascist Refugee Committee v. McGrath, 341 
U.S. 123, 144-146." 

* kK x 

"... When we relax our standards to accommodate the face- 
less informer, we violate our basic constitutional guarantees 
and ape the tactics of those whom we despise." 


(Douglas, J., concurring, Peters v. Hobby, supra, 349 U.S. at 
351-352). 


See also, Jackson, J., dissenting, United States ex rel. Knauff v. 
Shaughnessy, 338 U.S. 537, 551; Douglas, J., concurring, Joint Anti- 
Fascist Refugee Committee v. McGrath, 341 U.S. 128, 180; Douglas, 
J., dissenting, United States v. Nugent, 346 U.S. 1, 13; Edgerton, 
C.J., dissenting, Bailey v. Richardson, 86 App. D.C. 248,268, 182 F. 2d46, 
66 =, aff'd. per curiam by equally divided Court, 341 U.S. 918. 

Several years ago, President Eisenhower epitomized this concern 
for fairness, so fundamental to our way of life, when he said: 


"...In this country, if someone dislikes you, or accuses 
you, he must come’ up in front. He cannot hide behind the 
Shadow. He cannot assassinate you or your character from 
behind, without suffering the penalties an outraged citizenry 
will impose." (Statement at a dinner in Washington, D.C. 
Nov. 23, 1953). 


The Secretary will also seek to support his reliance on confidential 
information by reference to the war power (See Br. of Appellee, 
No. 13,176, pp. 31-33) and to Hirabayashi v. United States, 320 U.S. 80 
_ and Korematsu v. United States, 323 U.S. 214 (despite the widespread 
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criticism of those unusual cases). There is, however, an obvious and 
radical difference between the conditions which prevailed during the 
actual state of war after Pearl Harbor and those attending the emergency, 
such as it may be, in 1957. Cf. Pye, The Legal Status of the Korean 
Hostilities, 45 George L.J. 45 (1956). To depart from traditional due 
process, reluctant as one may be to do so, during a period of actual 

war, "when there is no time for ‘litigious interruption! Falbo v. 

United States, 320 U.S. 549, 554" (United States v. Nugent, 346 U.S. 

1, 10 ) is one thing. To ignore fair procedures during the present 
period, when, whatever the urgency of the world struggle, we are 

not in the middle of a shooting war,is quite another. "The enemy is 

not yet so near the gate that we should allow respect for the traditions 

of fairness, which has heretofore prevailed in this country, to be over- 
borne by military exigencies." ign Pas dissenting in United 
States v. Nugent, supra, 346 U.S. at 13. : 


The vice of permitting an Executive Officer carte blanche in 
decisions affecting liberty, where the record is subject neither to 
examination, cross-examination, and refutation, nor to judicial scrutiny, 
becomes readily apparent in the context of our case. When this pro- 
ceeding initially came on for consideration in the District Court, Mr. 
Herbert Hoover, Jr., the then Under Secretary of State, filed an 
affidavit affirming that the Science for Victory Committee "was reported 
to have been organized by the Communist Party for propaganda purposes" 
(JA 55). On the basis of the same confidential information (it is not 


i 
1 





a Rex v. Halliday, £19177 A.C. 260; Liversidge v. Anderson, £19427 A'.C. 206; and the other 
English decisions cited in the Secretary's brief on the prior appeal (Br. of Appellee, No. 13,176, p. 39, 
fn, 26) are all rulings announced during the height of the two World Wars. Moreover, they were rendered 
within the framework of acts of Parliament, not administrative edicts unsupported by legislative sanction. 
We respectfully urge the Court to read the eloquent speech of Lord Shaw, dissenting, in the Halliday 
case, ‘in which, in part, he says (/1917/7 A.C. at 292; emphasis supplied): 


"The use of the Govemment itself as a Committee on Public Safety has its conveniences, 
its advantages. So had the Star Chamber. ‘The Star Chamber’, says Maitland (Constitutional 
History of England, p. 263), ‘examining the accused, and making no use of the jury, probably 
succeeded in punishing many crimes which would otherwise have gone unpunished. But that 
it was a tyrannical court, that it became more and more tyrannical, and under Charles I 
was guilty of great infamies, is still more indubitable. .. It was a court ot politicians enforcing 


a policy, not a court of judges administering the law’.." 
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suggested that anything additional has subsequently been considered), the 
Secretary now characterizes the Committee as one "conceived and 
organized by Communist Party officials as a front for propaganda 

and espionage activities" (SJA 3; emphasis supplied). Sarant, whom 
Mr. Hoover described as "an admitted Communist in 1943 and 1944" 
and one to whom Julius Rosenberg "was known personally" (JA 54) now, 
in the later version, becomes "an active member of the Communist 
Party; . . .[who] admitted said membership during the years 1943 and 
1944; and ...[who] was involved in the espionage apparatus of Julius 
Rosenberg."' (SJA 4; emphasis supplied) 


These are by no means insignificant variations. Involvement in 
espionage is a serious matter, and one does not expect charges of that 
nature to be casually indulged in by responsible government officials. 
Yet, once allow government officers to evaluate and interpret confidential 
reports in camera, and to summarize and characterize them as they 
_will;and we shall inevitably find such variable glosses on the record 
and shall ever remain helpless to search out the truth. Here indeed 
is a fertile field abounding in vast opportunities for subjective judgments, 
where secrecy most amply “provides a cloak for the malevolent, the 
misinformed, the meddlesome, and the corrupt to play the role of the 
informer undetected and uncorrected." Jackson, J., dissenting, 

United States ex rel. Knauff v. Shaughnessy, 338 U.S. at 551. 7° 


, In support of its holding, the court below refers to Mr. Justice 
_ Frankfurter's opinion in Joint Anti-Fascist Refugee Committee v. McGrath, 


ag And see the testimony of the Director of the Passport Office before the House Un-American Activi- 
ties Committee (Hearings, House Committee on Un-American Activities, H.R., 84th Cong., 2d Sess. 
Dnvestigation of the Unauthorized Use of United States Passports/, May 23, 1956, p. 4314): 


“Mr. Arens: Would you tell us the number of cards against which you have to check 
the passport application? 

“Miss Knight: At the present time, we have 18 million such cards. 

"Mr. Arens: Will you give us just a brief description of the information which is 
indexed via those cards? 

"Miss Knight: The information thereon indicates whether the person has any reported 
affiliation with the Communist movement, whether the person is under court restraint, 
if the person is considered indigent, if the person has a bad reputation or has given bad 
reputation to the United States = his actions abroad - that sort of information. 

(Continued on following page) 
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supra (SJA 15). We too applaud the principles there enunciated and 
we refer the Court to these several paragraphs which | appear toward the 
close of the opinion (341 U.S. at 170-172): 


"The heart of the matter is that democracy 
, implies respect for the elementary rights of men, 

. however suspect or unworthy; a democratic govern- 
ment must therefore practice fairness; and fairness 
can rarely be obtained by secret, one-sided determi- 
nation of facts decisive of rights. 


, "An opportunity to be heard may not seem vital 
° when an issue relates only to technical questions sus- 
ceptible of demonstrable proof on which evidence is 
not likely to be overlooked and argument on the 
meaning and worth of conflicting and cloudy data not 
| apt to be helpful. But in other situations an admoni- 
de tion of Mr. Justice Holmes becomes relevant. 'One 
has to remember that when one's interest is keenly 
excited evidence gathers from all sides around the 
Magnetic point. . .' It should be particularly heeded 
at times of agitation and anxiety, when fear and sus- 
picion impregnate the air we breathe. Compare Brown, 
The French Revolution in English History. Appearances 
in the dark are apt to look different in the light of day. 


"Man being what he is cannot safely be trusted 
with complete immunity from outward responsibility 
in depriving others of their rights. At least: such is 
the conviction underlying our Bill of Rights. That a 
conclusion satisfies one's private conscience does 
not attest its reliability. The validity and moral 
authority of a conclusion largely depend on the mode 
by which it was reached. Secrecy is not congenial to 
truth-seeking and self-righteousness gives too slender 
° | an assurance of rightness. No better instrument has 

been devised for arriving at truth than to give a person 
in jeopardy of serious loss notice of the case against 
him and opportunity to meet it. Nor has a better way 
s, been found for generating the feeling, so important 
bk to a popular government, that justice has been done." 


Mr. Arens: From where do you procure the information indexed on these many millions 


of cards? 
Miss Knight: From various official sources. 
- Mr. Arens: Do you receive information from intelligence agencies? 


Miss Knight: Yes, sir. 

Mr. Arens: Do you receive information from the House Committee ; on Un-American 
Activities? 

Miss Knight: Yes, sir. 

Mr. Arens: And from other such sources of information; is that correct?” 
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If. 


The Passport Regulations, as applied to appellant, violate 
due process in other significant respects. 


We have heretofore assumed the validity of the substantive pro- 
visions of the Passport Regulations, and particularly section 51. 135(c), 
pursuant to which the Secretary purports to deny appellant a passport. 
Even on that assumption, as we have shown, the decision of passport 
denial cannot be justified. Beyond that, the criterion for passport 
denial established by section 51. 135(c) is so vague and ambiguous that, 
on its face, it violates constitutional due process. 


Section 51. 135(c) would preclude the issuance of passports to 


"Persons, regardless of the formal state of 
their affiliation with the Communist Party, as to 
whom there is reason to believe, on the balance of 
all the evidence, that they are going abroad to engage 
in activities which will advance the Communist move- 
ment for the purpose, knowingly and willfully of ad- 
vancing that movement." 
What are "activities which will advance the Communist movement?" 
_ What is "the Communist movement"? When does one engage in such 
activities "for the purpose, knowingly and willfully of advancing that 
- movement"? How can anyone intelligently comprehend and apply that 
_ standard? What can a person do to assure that he not fall within this 


| Kafkian net of involvement? 


The reliance in statutes or Government regulation on terms so 
vague and indefinite "that men of common intelligence must necessarily 
guess at. . . [their] meaning and differ as to. . . [their] application 


violates the first essential of due process of law." Connally v. General 
_ Construction Co., 269 U.S. 385, 391; Small v. American Sugar 
Refining Co., 267 U.S. 233, 238-240. In O'Connor v. United States, 
App. D.C. , 240 F. 2d 404, this Court held that the 
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term "the Communist conspiracy" was so vague and imprecise that the 
refusal to respond to a question whether a person "was a member of the 
Communist conspiracy" could not sustain his conviction for contempt 

under 2 U.S.C. 192. See also, Lattimore v. United States, 94 App. 

D.C. 268, 215 F. 2d 847; Traub v. United States, 98 App. D.C. 43,.47, 232 F. 2d 
43, 47. The employment: of such language as standards in the Passport 
Regulations is an embodiment of subjective political attitudes, not of due 
process criteria. | 


IV. 


The denial of a passport to appellant enlantully abridges 
his rights under the First Amendment. 


The Secretary's refusal to grant appellant a passport clearly 
abridges the freedom of association which is guaranteed to him by the 
First Amendment. 


The Secretary has made it explicit here that appellant is being 
barred from travel abroad primarily, if not solely, because of his 
associations with persons of "questionable loyalty" (J A 55). As already 
demonstrated, the Secretary does not suggest that appellant has engaged 
in any unlawful activity; it is merely his associations with others which, 
in the eyes of the Secretary, render appellant ineligible to enjoy his 
"natural right" to travel. Yet all of those associations, with the one 
organization specified and the several persons named, were and are 
lawful . activities protected against Government restraint by the 
First Amendment. : 


In such circumstances, the denial of a passport is plainly a punish- 
ment and an improper one for the exercise of First Amendment rights. 
Furthermore, the threat or possibility of denial for such associations 
obviously constitutes a prior restraint on the exercise of such rights. 

It extends the bait of a passport to persons who might desire to exercise 
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them and holds out the threat of its denial as a sanction for their 
exercise. Finally, the Passport Regulations directly repress the 
free exercise of speech and association by American citizens while 
abroad. 


The First Amendment's prohibition on abridgements of freedom 
of speech, press, and assembly is a restraint on the power of Govern- 
ment. Rumely v. United States, 90 App. D.C. 382, 107 F. 2d 166, 
aff'd 345 U.S. 41. Accordingly, such abridgements are prima facie 
invalid and "ordinarily irrelevant to permissible subjects of govern- 


‘mental action." American Communications Association v. Douds, 


339 U.S. 382, 391; Bridges v. Wixon, 326 U.S. 135. Congress may 

act in this area only in circumstances where “the gravity of the ‘evil’, 
discounted by its improbability, justifies such invasion of free speech . 

as is necessary to avoid the danger". United States v. Dennis, 183 

F. 2d 201, 212(C.A. 2), adopted in Dennis v. United States, 341 U.S. 494, 
510. The protection of free speech does not bear "an inverse ratio to 

the timeliness and importance of the idea seeking expression". Bridges 
v. California, 314 U.S. 252, 269. 


The fact that the restriction on appellant's freedom of speech is 
not direct, but takes the form of preventing his travel, does not make 
the deprivation any less unconstitutional. Bauer v. Acheson, supra, 
106 F. Supp. at 451-452. As the Supreme Court said: 


"We must recognize, moreover, that regulation 
of 'conduct' has all too frequently been employed by 
public authority as a cloak to hide censorship of un- 
popular ideas. We have been reminded that 'It is not 
often in this country that we now meet with direct and 
candid efforts to stop speaking or publication as such. 
Modern inroads on these rights come from associating 
the speaking with some other factor which the state 
may regulate so as to bring the whole within official 
control’." 


American Communications Ass'n. v. Douds, supra, 
at 399, quoting Mr. Justice Jackson, concurring 
in Thomas v. Collins, 323 U.S. 516, 547. 
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Except in highly limited areas, such as matters of internal manage- 
ment(United Public Workers v. Mitchell, 330 U.S. 79; and even there the 
conditioning power is not unlimited: (ibid. at 100; Wieman v. Updegraff, 
344 U.S. 183), the Government may not make the use of its facilities, 
and certainly not its ministerial facilities, conditional upon the surrender 
of constitutional rights. Hannegan v. Esquire, Inc.., 327 U.S. 146; 
Western Union Tel. Co. v. Kansas, 216 U.S. 1, 35-36. Even privileges 
or acts of grace granted by the Government may not be revoked or 
denied on unconstitutional grounds. Pike v. Walker, 73 App. D.C. 289, 
121 F. 2d 37, cert. den. 314 U.S. 625; cf. Willcox, Invasions of the 
First Amendment Through Conditioned Public Spending, 41 Cornell 
L.Q. 14, 44 ff. (1955); Barnett, Passport Administration and the 
Courts, 32 Oregon L. Rev. 193, 199-201 (1953); Passport Denied: 

State Department Practice and Due Process, Note, 3 Stanford L. Rev. 312, 
319 (1951). : 


V. 


The Passport Regulations are not authorized by statute, 
conflict with the will of Congress, and were invalidly 
promulgated. 


For an extensive discussion of this point in our Argument, we 
adopt and respectfully refer the Court to the argument recently presented 
to the Court en banc in Stewart v. Dulles, No. 13, 533, et al., at pages 
44 to 58, inclusive, of the Brief for Donald Ogden Stewart. (We beg the 
Court's indulgence of this procedure; we may thus avoid needless repeti- 
tion and the expense of reprinting). In summary, our position on this 


point is, as follows: 


A. The Passport Regulations, purportedly pursuant to which 


the Secretary has denied a passport to appellant, were not authorized 
by the Congress. The statute relied on as authority for the regulations, 
22 U.S.C. 211a, empowers the President and his delegee , the Secretary 
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of State, to promulgate only regulations substantively as to matters of 
citizenship and allegiance, and administratively as to matters of 

routine. The history of passport administration and legislation plainly 
demonstrates that it was such limited discretion which Congress intended 
to vest in the President and the Secretary of State. The Passport Regu- 
lations, however, far exceed those limits. 


B. If one were to adopt the Government's view: that 22 U.S.C. 
211a empowers the Presdient and the Secretary of State, as he has 
here done, to establish categories of citizens, who, for substantive reasons, 
are ineligible for passports -- there would be considerable doubt as to the 
constitutionality of the statute. This because, since the statute prescribes 
no standards whatever for the exercise of such discretion by the President 
_or the Secretary of State, it would, so read, constitute an unconstitutional 
delegation of legislative power. 


C. The Passport Regulations conflict with the will of Congress. 
The long standing Congressional mandate that "persons. . . owing 
allegiance, whether citizens or not", to the United States shall be entitled 
to passports has been modified only by the Internal Security Act of 1950. 
This latter Act provides that, if a "Communist organization" is registered 
_ under the Act or becomes subject to a final order directing it to register, 
it is unlawful for members to apply for or use a passport. But no 
- organization has as yet registered or been required to register. And 
the statutory proscription would in any case apply only to those who 
continued to remain members after registration or requirement for 
registration. Thus, the Passport Regulations are inconsistent with 
the will of Congress, as explicitly noted in legislation with respect to 
this very field. 


D. The Passport Regulations were promulgated in violation 
of those provisions of the Administrative Procedure Act which relate 
to the procedure to be followed in the promulgation of administrative 
rules and regulations. And such provisions of the Administrative 
Procedure Act are applicable in the passport field. 


4 
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CONCLUSION 


In refusing to issue a passport to appellant, the Secretary of State 
has acted unjustly, arbitrarily, and unlawfully. Seeking to exercise his 
"natural right" to travel abroad, a citizen here has been subjected to an 
intensive inquisition into his private life and been required to forego that 
privacy which heretofore we had assumed a hallmark of the American way 
of life. Under such compulsion, he has made full disclosure and has 
repeatedly testified to facts which clearly remove him from the ambit 
of the classes of persons which the Secretary, albeit without legal 
authority, has barred from travel abroad. Notwithstanding, appellant 
still finds himself without a passport. And this not by reason of any 
unlawful activities in which appellant himself may have engaged. But 
only because he has associated with persons whom the Secretary on the 
basis of undisclosed and secret "confidential information", brands as 
disloyal and subversive; and because the Secretary, inspired by irrele- 
vant testimony of incredible witnesses, presumes to doubt the sworn 
and corroborated testimony of appellant. : 


The technique of "guilt by association",applied here to justify 
deprivation of appellant's liberty, is "one of the most odious institu- 
tions of history . . . Guilt under our system of government is personal. 
When we make guilt vicarious we borrow from systems alien to ours 
and ape our enemies. Those short-cuts may at times seem to serve 
noble aims; but we depreciate ourselves by indulging in them. . ." 
(Douglas, J., concurring in Joint Anti- Fascist Refugee Committee v. 
McGrath, 341 U.S. 123, 178-9; and see Murphy, J., concurring, 
Bridges v. Wixon, 326 U.S., 135, 163; Commager, "Guilt--and 
Innocence--by Association", N.Y. Times Magazine, November 8, 1953, 
p. 13). A basic and fundamental issue which confronts this Court is 
whether such a technique, so applied, is consonant with due process. 


A further issue is whether the fairness which due process under 
our Constitution requires can "be obtained by secret, one-sided 
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determination of facts decisive of rights". Frankfurter, J., concurring, 
Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123, 170. 


The Secretary's action in this case is in flagrant disregard of the 
constitutional rights of appellant. Appellant has been waiting more 
than three years now for the passport to which, as a citizen, he is 
entitled, and without which he has been unable to enjoy his rights to 

| travel abroad to practice his profession and to earn a livelihood in 
his chosen endeavor. It is time, we believe, that the wrong which 
appellant has suffered be finally and effectively redressed. 


Since there was no "genuine issue as to any material fact" before 
the court below, its judgment should be reversed, with instructions that 
it enter a summary judgment for appellant, declaring his right to a pass- 
port; restraining the Secretary from continuing to deny one to appellant; 

and directing the Secretary to issue one to appellant forthwith. 


Respectfully submitted, 


HARRY I. RAND 


Wyatt Building 
Washington 5, D.C. 


Attorney for Appellant 


— Et 
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APPENDIX 
REGULATIONS 
| Title 22--Foreign Relations 
Chapter I -- Department of State 
Part 51--Passports 


Subpart B--Regulations of the Secretary of State. 


Pursuant to the authority vested in me by paragraph 126 of Execu- 
tive Order No. 7856, issued on March 31, 1938 (3 F. R. 681; 22 C.F.R. 
51.77), under authority of section 1 of the Act of Congress approved 
July 3, 1926 (44 Stat. 887; 22 U.S.C. 211a), the regulations issued on 


. March 31, 1938 (Departmental Order 749) as amended (22 C. F. R. 

a 51.101 to 51. 134) are hereby further amended by the addition of new 
sections 51.135 to 51. 143 as follows: | 

le 4 Section 51.135 Limitation on Issuance of Passports 

om to Persons Supporting Communist Movement. In order 


to promote the national interest by assuring that persons who support 
the world Communist movement of which the Communist Party is an in- 
tegral unit may not through use of United States passports, further the 
purposes of that movement, no passport, except one limited for direct 
and immediate return to the United States, shall be issued to: 


(a) Persons who are members of the Communist Party or who have 
recently terminated such membership under such circumstances as to 
warrant the conclusion--not otherwise rebutted by the evidence--that they 








continue to act in furtherance of the interest and under the discipline of 
‘ the Communist Party; | 


(b) Persons, regardless of the formal state of their affiliation 
with the Communist Party, whoengage in activities which support the 
Communist movement under such circumstances as to warrant the con- 
clusion -- not otherwise rebutted by the evidence-that they have engaged 
in such activities as a result of direction, domination, or control exer- 
cised over them by the Communist movement; 
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(c) Persons, regardless of the formal state of their affiliation with 
the Communist Party, as to whom there is reason to believe, on the bal- 
ance of all the evidence, that they are going abroad to engage in activities 
which will advance the Communist movement for the purpose, knowingly 


and willfully of advancing that movement. 


Section 51.136 Limitations on Issuance of Passports 
to Persons Likely to Violate Laws of the United States. 
In order to promote the national interest by assuring that the conduct of 
foreign relations shall be free from unlawful interference, no passport, 
except one limited for direct and immediate return to the United States, 
shall be issued to persons as to whom there is reason to believe on the 
balance of all the evidence, that they are going abroad to engage in ac- 
tivities while abroad which would violate the laws of the United States, 
or which, if carried on in the United States, would violate such laws de- 
signed to protect the security of the United States. (Before amendment 


of Jan. 12, 1956) 


Section 51.137 Notification to Person Whose Passport 
Application Is Tentatively Disapproved. A person whose 
passport application is tentatively disapproved under the provisions of 
Sec. 51.135 or Sec. 51.136 will be notified in writing of the tentative re- 

| fusal, and of the reasons on which it is based, as specifically as in the 
judgment of the Department of State security considerations permit. He 
shall be entitled, upon request, and before such refusal becomes final, to 
present his case and all relevant information informally to the Passport 
Division. He shall be entitled to appear in person before a hearing offi- 
cer of the Passport Division, and to be represented by counsel. He will, 
upon request, confirm his oral statements in an affidavit for the record. 
After the applicant has presented his case, the Passport Division will re- 
view the record, and after consultation with other interested offices, ad- 

' vise the applicant of the decision. If the decision is adverse, such advice 
will be in writing and shall state the reasons on which the decision is based 
specifically as within the judgment of the Department of State security 
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limitations permit. Such advice shall also inform fhe applicant of his 
right to appeal under Sec. 51.138. 


Section 51.138 Appeal by Passport Applicant. In the 
event of a decision adverse to the applicant, he shall be entitled to appeal 


his case to the Board of Passport Appeals provided for in Sec. 51.139. 


Section 51.139 Creation and Functions: of Board of 
Passport Appeals. There is hereby established within the Depart- 
ment of State a Board of Passport Appeals, hereinafter referred to as the 
Board, composed of not less than three officers of the Department to be 
designated by the Secretary of State. The Board shall act on all appeals 
under Sec. 51.138. The Board shall adopt and make public its own rules 
or procedure, to be approved by the Secretary, which shall provide that 
its duties in any case may be performed by a panel of not less than three 
members acting by majority determination. The rules shall accord appli- 
cant the right to a hearing and to be represented by counsel, and shall 
accord applicant and each witness the right to anepect the transcript of 
his own testimony. | 


Section 51.140 Duty of Board to Advise Secretary of 
State on Action for Disposition of Appealed Cases. It 
Shall be the duty of the Board, on all the evidence, to advise the Secretary 
of the action it finds necessary and proper to the disposition of cases ap- 


pealed to it, and to this end the Board may first call for clarification of 
the record, further investigation, or other action consistent with its duties. 


Section 51.141 Bases for Findings of Fact by Board. 


(a) In making or reviewing findings of fact, the Board, and all others 
with responsibility for so doing under Sections 51. 135-51. 143, shall be 
convinced by a preponderance of the evidence, as would a trial court in 
a civil case. | 

(b) Consistent and prolonged adherence to the Communist Party 
line on a variety of issues and through shifts and changes of that line will 
suffice, prima facie, to support a finding under Section 51. 135(b). 
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Section 51.142 Oath or Affirmation by Applicant as to 
Membership in Communist Party. At any stage of the proceed- 
ings in the Passport Division or before the Board, if it is deemed neces- 


sary, the applicant may be required, as a part of his application, to sub- 


scribe, under oath or affirmation, to a statement with respect to present 
or past membership in the Communist Party. If applicant states that he 
is a Communist, refusal of a passport in his case will be without further 
proceedings. 


Section 51.143. Applicability of Sections 51.135- 
51.142. When the standards set out in Sec. 51.135 or Sec. 51.136 are 
made relevant by the facts of a particular case to the exercise of the dis- 
cretion of the Secretary under Sec. 51.75, the standards in Sections 
51.135 and 51.136 shall be applied and the procedural safeguards of Sec- 
tions 51. 137-51. 142 shall be followed in any case where the person af- 
fected takes issue with the action of the Department in granting, refusing, 
restricting, withdrawing, cancelling, revoking, extending, renewing, or 
in any other fashion or degree affecting the ability of a person to use a 
passport through action taken in a particular case. 


Rules Of The Board Of Passport Appeals 


Pursuant to the authority vested in the Board of Passport Appeals 
by the Regulations of the Secretary of State issued on August 28, 1952 
(17 F.R. 8013; 22 C.F. R. 51.139) and pursuant to the authority vested 
in the Secretary of State by paragraph 126 of Executive Order No. 7856, 
issued on March 31, 1948 (3 F.R. 681; 22C.F.R. 51.77), under author- 
‘ity of section 1 of the act of Congress approved July 3, 1926 (44 Stat. 
887; 22 U.S.C. 211a), the regulations issued on March 31, 1938 (Depart- 
mental Order 749) as amended (22 C.F.R. 51.101 through 51.143) are 
hereby further amended by the addition of the following Rules of the 
Board of Passport Appeals as adopted by the Board, and approved by the 
Secretary for incorporation as sections 51.151 through 51.170 of Sub- 
part B of Part 51 of 22C.F.R.: 
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Section 51.151 Organization of Board. | The Secretary of 
State shall appoint a Board of Passport Appeals consisting of three or more 
members, one of whom shall be designated by the Secretary as Chairman. 
The Chairman shall assure that there is assigned to hear the appeal of 
any applicant a panel of not less than three members including himself or 
his designee as presiding officer, which number shall constitute a quorum. 


Section 51.152. Decisions of the Board. Decisions shall be 
by majority vote. Voting may be either in open or closed session on any 
question except recommendations under Sec. 51. 140, which shall be in 
closed session. Decisions under Sec. 51.140 shall be in writing and shall 
be signed by all participating members of the Board. i 


Section 51.153. Counsel to the Board. ACounsel, to be 
designated by the Secretary of State, shall be responsible to the Board 
for the scheduling and presentation of cases, aid in legal and procedural 
matters, information to the applicant as to his procedural rights before 
the Board, maintenance of records and such other duties as the Board or 
the Chairman, on its behalf, may determine. . 


Section 51.154 Examiner. The Board may, within its discre- 
tion, appoint an examiner in any case, who may, with respect to such 
case, be vested with any or all authority vested in the Board or its pre- 
siding officer, subject to review and final decision by the Board, but, an 
applicant shall not be denied an opportunity for a hearing before the Board 


unless he expressly waives it. 


Section 51.155 Chairman. The Chairman, or his designee, shall 


preside at all hearings of the Board, and shall be empowered in all re- 
spects to regulate the course of the hearings and pass upon all issues re- 
lating thereto. The Chairman, or his designee, shall be empowered to 
administer oaths and affirmations. : 


Section 51.156 Prior administrative remedies. Itis re- 
quired that prior to petitioning for an appeal, an applicant shall (a) exhaust 
the administrative remedies available in the Passport Office, as set out 
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in Sec. 51.137, and (b) comply with the provisions of Sec. 51.142, as 
part of his application, if deemed necessary by the Passport Office. 


Section 51.157 Petition. An applicant desiring to take an ap- 
peal shall, within thirty calendar days after recipt of the advice of ad- 
verse decision by the Passport Office, file with the Board a written peti- 
tion under oath or affirmation which shall, in plain and concise language, 
refute or explain the reasons stated by the Passport Office for its deci- 


sion. 
Section 51.158 Delivery of papers * * * 


Section 51.159 Notice of hearing. Applicant shall receive 
not less than five calendar days notice in writing of the scheduled date 
and place of hearing which shall be set for a time as soon as possible 
after receipt by the Board of applicant's petition. 


Section 51.160 Appearance. Any party to any procedings be- 
fore the Board may appear in person, or by or with his attorney, who 
must possess the requisite qualifications, as hereinafter set forth, to 
practice before the Board. 


Section 51.161 Applicant's attorney * * * 

Section 51.162 Supplementary information to applicant. 
The purpose of the hearing is to permit applicant to present all informa- 
tion relevant and material to the decision in his case. Applicant may, at 
the time of filing his petition, address a request in writing to the Board 
for such additional information or explanation as may be necessary to 
the preparation of his case. In conformity with the relevant laws and 
regulations, the Board shall pass promptly and finally upon all such re- 
3 quests and shall advise applicant of its decision. The Board shall take 
_ whatever action it deems necessary to insure the applicant of a full and 
fair consideration of his case. 


Section 51.163 Hearings. The Passport file and any other per- 
- tinent Government files shall be considered as part of the evidence in 
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each case without testimony or other formality as to admissibility. Such 
files may not be examined by the applicant, except the applicant may ex- 
amine his application or any paper which he has submitted in connection 
with his application or appeal. The applicant may appear and testify in 
his own behalf, be represented by counsel subject to the provisions of 
Sec. 51.161, present witnesses and offer other evidence in his own be- 
half. The applicant and all witnesses may be cross-examined by any 
member of the Board or its counsel. If any witness whom the applicant 
wishes to call is unable to appear personally, the Board may, in its dis- 
cretion, accept an affidavit by him or order evidence to be taken by depo- 
sition. Such depositions may be taken before any person designated by 
the Board and such designee is hereby authorized to administer oaths or 
affirmations for the purpose of the depositions. The Board shall 
conduct the hearing proceedings in such manner as to protect from dis- 
closure information affecting the national security or tending to disclose 
or compromise investigative sources or methods. | 


Section 51.164 Admissibility. The Board and the applicant 
may introduce such evidence as the Board deems proper. Formal rules 
of evidence shall not apply, but reasonable restrictions shall be imposed 
as to the relevancy, competency, and materiality of evidence presented 
to the Passport Office's stated reasons for its decision and/or to the ap- 
plication of Sec. 51.135 or Sec. 51.136 to applicant's case. 


Section 51.165 Argumentation. All argumentation shall be 
directed to the application of the passport regulations and to the facts of the 
particular case. The Board will permit no oral argument or motions re- 
lative to the legality or propriety of the hearing or other procedures of 
the Board. Submission of such argument or motions will be confined to 
the filing of written briefs, objections, or motions to be made a part of 
the record. The Board will not undertake to consider any such motion 
or contention. | 


Section 51.166 Privacy of hearings. Hearings shall be 
private. There shall be present at the hearing only the members of the 
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Board, Board's Counsel, official stenographers, Departmental em- 
ployees concerned, the applicant, his counsel, and the witnesses. Wit- 
nesses shall be presentat the hearing only while actually giving testi- 


mony. 
Section 51.167 Misbehavior before Board * * * 


Section 51.168 Transcript of hearings. A complete verba- 
tim stenographic transcript shall be made of hearings by qualified re- 
porters, and the transcript shall constitute a permanent part of the rec- 
ord. Upon request, the applicant and each witness shall have the right 


to inspect the transcript of his own testimony. 


Section 51.169 Notice of decision. The Board shall com- 
municate the action recommended under Sec. 51.140 on all cases ap- 
-pealed to it, to the Secretary of State. The decision of the Secretary 
of State shall be notified in writing to the applicant. Such notice shall 
be given the applicant as promptly as possible after his hearing before 
the Board. 


Section 51.170 Probative value of evidence. In deter- 
mining whether there is a preponderance of evidence supporting the denial 
_of a passport the Board shall consider the entire record, including the 
_ transcript of the hearing and such confidential information as it may have 
in its possession. The Board shall take into consideration the inability 
of the applicant to meet information of which he has not been advised, 
specifically or in detail, or to attack the creditability of confidential in- 

_ formants. 
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SUPPLEMENTAL JOINT APPENDIX 


[Filed October 10, 1956] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WELDON BRUCE DAYTON, 
Plaintiff 
Vv. 
JOHN FOSTER DULLES, 
Secretary of State 
Defendant 


Civil Action No. 4890-55 


we? ee ee ee ee” 





MOTION OF PLAINTIFF FOR SUMMARY 
JUDGMENT 


Plaintiff, by his attorney, moves that the Court enter a summary 
judgment for plaintiff, granting to plaintiff the relief requested in the 
Complaint filed herein. | 

This motion is made on the ground that there is no genuine issue 
as to any material fact and that plaintiff is entitled to judgment asa 
matter of law. 

In support of this motion, plaintiff refers the Court to: (a) the 
Complaint, (b) the affidavit of plaintiff executed on November 28, 1955, 
and filed herein on December 6, 1955, and (c) the Transcript of Pro- 
ceedings before the Board of Passport Appeals heretofore received in 
evidence herein; and plaintiff further represents to the Court, as follows: 

1. On February 10, 1956, this Court (per McGarraghy, J.) 
entered an order denying plaintiff's motion for summary judgment filed 





on December 6, 1955; granting defendant's motion for summary judgment 
filed on January 10, 1956; and dismissing the Complaint. 

2. Thereupon an appeal was taken by plaintiff to the United States 
Court of Appeals. : 
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3. On September 13, 1956, the Court of Appeals rendered its 
opinion, decision, and judgment, reversing the said order of this Court 
entered on February 10, 1956, and remanding the case to this Court 


for further proceedings not inconsistent with the opinion of the Court of 


Appeals. 
4. On October 4, 1956, defendant signed a document designated 


‘Decision and Findings in the Case of Weldon Bruce Dayton", a true 
copy of which is annexed hereto as Appendix A and made a part hereof. 


‘That document was transmitted to plaintiff under letter addressed to 


him by Loy W. Henderson, Deputy Under Secretary of State for Ad- 
ministration, dated October 5, 1956, a true copy of which is annexed 
hereto as Appendix B and made a part hereof. Plaintiff was thereby 
advised that his passport application had been reconsidered and denied 
"under Section 51. 135 (c) of the Passport Regulations (22 CFR 51. 135 
(c)), and because the issuance of a passport would be contrary to the 


national interest." 


/s/ Harry I. Rand 
: Attorney for Plaintiff 
[ACKNOWLEDGEMENT OF SERVICE] 


APPENDIX A 


DECISION AND FINDINGS IN THE CASE 
OF WELDON BRUCE DAYTON 


I have examined the files of the Department of State concerning 
the passport application of Weldon Bruce Dayton, including the pro- 
ceedings in the Passport Office and before the Board of Passport 
Appeals, including confidential security information, and have found 
and concluded as follows: 





I. 


a. I find that applicant was active in the Science for Victory 


Committee while at the University of California during 1943-44, serving 
as Chairman of the organization during much of that period. As Chair- 
man he associated with Frank and Sandra Collins, and Rose Segure, 
who had been instrumental in organizing the said organization. This 
finding is based on information contained in the open record, including 
applicant's own statements. | 

b. Confidential information contained in the files of the Department 
of State, constituting a part of the record considered by the Passport 
Office, the Board of Passport Appeals, and myself, indicates that the 
above-named organization was conceived and organized by Communist 
Party officials as a front for propaganda and espionage activities; 
and that Frank and Sandra Collins and Rose Segure were members of 
the Communist Party at the time of their association with applicant 


and the Science for Victory Committee. 


I. | 

a. I find that during the period 1946-1950, at Ithaca, New York, 
applicant maintained a close association and relationship with one Alfred 
Sarant. At applicant's invitation, Sarant and his wife lived in applicant's 
home for a period of eight months in 1947-1948, pending the completion 
of the Sarant home next door to applicant's home. Thereafter Dayton 
and Sarant were neighbors until July, 1950. On approximately July 18, 
1950, Sarant became the subject of intensive interrogation by the Federal 
Bureau of Investigation. Approximately a week after the interrogation 
had begun Sarant departed from Ithaca and subsequently entered Mexico 
with applicant's wife. This finding is based on information contained 
in the open record, including applicant's own statements. 

b. Confidential information contained in the files of the Depart- 
ment of State, constituting a part of the record considered by the Passport 
Office, the Board of Passport Appeals, and myself, establishes with 
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respect to Alfred Sarant that he was an active member of the Communist 
Party; that he admitted said membership during the years 1943 and 
1944; and that he was involved in the espionage apparatus of Julius 
Rosenberg. 
Il. 

a. I find that the applicant was present during 1949 and 1950, 
on more than one occasion, in the apartment building at 65 Morton Street, 
New York City, in which Alfred Sarant was lessee of apartment 6-I. This 
finding is based on information contained in the open record. 

b. Confidential information contained in the files of the Depart- 
ment of State, constituting a part of the record considered by the Passport 
Office, the Board of Passport Appeals, and myself, indicates that Sarant's 
apartment at 65 Morton Street, New York City, was used by Julius Rosen- 
berg and other members of his spy ring for the microfilming of classified 
United States Government documents which were ultimately trans- 
ferred to a foreign power. 

IV. 

a. I find that since 1938 the applicant, an experienced physicist, 
has maintained a close association and relationship with one Bernard 
Peters; that Peters was responsible for the applicant's offer of employ- 
ment at the Tata Institute of Fundamental Research, Bombay, India; and 
that one of the primary stated purposes of the applicant's proposed travel 
abroad is to work in close collaboration with Peters at the Tata Institute. 
This finding is based on information contained in the open record, including 
‘applicant's own statements. 

b. Confidential information contained in the files of the Depart- 
‘ment of State, constituting a part of the record considered by the Pass- 
port Office, the Board of Passport Appeals, and myself, indicates that 
Bernard Peters, who recently renounced his American citizenship, 
has held membership in the Communist Party outside of the United 
States; has engaged in numerous Communist activities both in this 
country and abroad; and is suspected of being a Communist espionage 
agent. 
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Vv i 


I have reason to believe, on the balance of all the evidence, that 


the applicant is going abroad to engage in activities which will advance 
the Communist movement for the purpose, knowingly and wilfully of 
advancing that movement. I have reached this conclusion on the basis 
of the foregoing findings together with the confidential information re- 
lating thereto, as well as other confidential information contained in 
the files of the Department of State, the disclosure of which might 
prejudice the conduct of United States foreign relations. I have also 
taken into consideration the serious doubts as to applicant's general 
credibility raised by the applicant's denial in the face of convincing 
contrary evidence, including the oral testimony of three apparently 
disinterested witnesses of ever having been present at 65 Morton Street. 
The passport application of Weldon Bruce Dayton is therefore denied 
under Section 51.135 (c) of the Passport Regulations (22 CFR 51.135 
(c)), and because the issuance of a passport would be contrary to the 
national interest. : 
VI : 

The confidential information referred to in paragraphs I (b), 
II (b), Il (b) and IV (b) above relates to the internal security 
of the United States. The substance of this confidential information 
was disclosed to the applicant during the consideration of his passport 
application. To disclose publicly the sources and details of this infor- 
mation would, in my judgment, be detrimental to our national interest 
by compromising investigative sources and methods and seriously in- 
terfering with the ability of this Department and the Executive Branch 
to obtain reliable information affecting our internal security. More- 
over, it would have an adverse effect upon our ability to obtain and 
utilize information from sources abroad and interfere with our estab- 
lished relationships in the security and intelligence area; and might, 
with respect to information referred to in paragraph v, ei cea the 
interest of United States foreign relations. 


Date: October 4, 1956 Secretary =a A true copy of 
the signed original 
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APPENDIX B 
(COPY) 


DEPARTMENT OF STATE 
Washington 


October 5, 1956 


Dear Mr. Dayton: 
I refer to my letter of September 7, 1955, notifying you of the 
Acting Secretary's disapproval of your request for a passport after a 
hearing before the Board of Passport Appeals and on the basis of 
Section 51. 135 of the Passport Regulations. I refer also to subsequent 
legal proceedings in your case including the decision of the United 
States Court of Appeals in Dayton v. Dulles (D.C. No. 13176, September 13, 
1956) in the light of which the Department has reconsidered your appli- 


cation. 


The Secretary of State has determined that your passport applica- 
tion should be denied under the provisions of Section 51. 135 (c) of 
the Passport Regulations (22 CFR 51.135 c) and in the national interest. 
A copy of the Secretary's findings of fact on which he based this 
decision is attached. 
| Sincerely yours, 
For the Secretary of State: 
/s/ Loy W. Henderson, 


Deputy Under Secretary 
for Administration 


Attachment as stated: 

Mr. Weldon Bruce Dayton, 
> Harry I. Rand, Esquire, 
Attorney at Law, 
Wyatt Building, 
Washington, D.C. 


cc: Harry I. Rand, Esquire 








> [Filed October 25, 1956] 


» MOTION FOR SUMMARY JUDGMENT 





Comes now the defendant by his attorney and moves this Honorable 
Court for summary judgment on the ground that there is no genuine issue 
of material fact and defendant is entitled to judgment as a matter of law. 

/s/ George Cochran Doub 
Assistant Attorney General 


/s/ Oliver Gasch : 
United States Attorney 


/s/ Edward H. Hickey 
Attorney, Department of Justice 


/s/ Andrew P. Vance 
Attorney, Department of Justice 


Attorneys for Defendant 


[Filed December 21, 1956] 


OPINION , 


This is a proceeding in which the plaintiff prays for a judgment 
declaring (a) that he is entitled to a passport under the statutes of the 
United States; (b) that the passport regulations and rules of the Board 
of Passport Appeals are unlawful, invalid and illegal; (c) enjoining de- 
fendant (the Secretary of State) from continuing to deny a passport to 
plaintiff; and (d) directing defendant to issue a passport to plaintiff 
forthwith in standard form and for standard duration. 

The plaintiff filed’ motion for summary judgment. The defendant 
Secretary of State filed his answer, motion for summary judgment and 
affidavit of the Acting Secretary of State reciting the reasons for his 
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decision denying plaintiff passport facilities. This Court held that the 
denial of plaintiff's application for a passport was a reasonable exercise 
of discretion by the Secretary of State under valid regulations, and that 
it was not in violation of the due process requirements of the Constitution. 
Thereupon, an order was entered granting the defendant's motion for 
summary judgment and dismissing the complaint. 

On appeal, Dayton vs. Dulles, No. 13,176, decided September 13, 
1956, U.S App. D.C. | , 237 F. 2d, 43, the Court of 
Appeals, following its decision in Boudin vs. Dulles, U.S. App. 
D.C. , 235 F. 2d, 532, held that instead of accepting the affi- 
davit filed in support of the defendant's motion for summary judgment, the 
better practice requires that the denial of the passport itself should 
specify the regulations upon which it rests and should contain findings 
as called for by the Court's opinion in Boudin. 

The Court of Appeals quoted from Boudin as applicable here that 
the Secretary should, if he refuses a passport, state whether his findings 
are based on the evidence openly produced or (in whole or in material 
part) on secret information not disclosed to the applicant. If the latter, 


the Secretary should explain with such particularity as in his judgment 


the circumstances permit, the nature of the reason why such information 
may not be disclosed. It was pointed out that this will facilitate the 

task of the Courts in dealing with the question of the propriety of the 
Secretary's use of confidential information -- a question which was 

not reached in Boudin. 

In a footnote to the quotation from Boudin, the Court of Appeals 
pointed out that if considerations of internal security rather than the 
conduct of foreign affairs are involved, the Secretary should so state. 

Accordingly, the judgment heretofore entered herein was reversed 
and the case remanded to this Court for further proceedings not in- 
consistent with the opinion of the Court of Appeals. 

Thereafter, the Secretary of State filed his "Decision and Findings 
in the case of Weldon Bruce Dayton" and transmitted a copy thereof to 
Mr. Dayton. The passport application was denied under Sec. 51. 135(c) 
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of the Passport Regulations and because the issuance of a passport would 
be contrary to the national interest. : 

The decision of the Secretary of State is divided into six numbered 
paragraphs, the first four of which have sub-paragraphs (a) and (b) 
respectively. 

The sub-paragraphs (a) of the first four numbered paragraphs are 
based upon information contained in the open record and relate various 
associations and activities of the plaintiff. | 

Sub-paragraphs (b) of the first four numbered paragraphs are based 
on confidential information contained in the files of the Department of 
State indicating that a committee of which the plaintiff was at one time 
chairman, was conceived and organized by Communist party officials 
as a front for propaganda and espionage activities; that the individuals 
named as associates of the plaintiff in the organization of said committee 
were members of the Communist party at the time of their association 
with the plaintiff in the work of the committee; that another individual 
with whom the plaintiff was closely associated and with whom he resided 
for a period of time, was an active member of the Communist party, 
and that he was involved in the espionage apparatus of Julius Rosenberg; 
that an apartment building in New York, where the plaintiff was present 
during 1949 and 1950 on more than one occasion, contained an apartment 
unit leased to the same individual with whom the plaintiff had been associated 
and which apartment unit was used by Julius Rosenberg and other members 
of his spy ring for the microfilming of classified United States Government 
documents which were ultimately transferred to a foreign power; and that 
the plaintiff's proposed travel abroad is to work in close collaboration 
with an individual who recently renounced his American citizenship, has 
held membership in the Communist Party outside the United States, 
has engaged in numerous Communist activities both in this country and 
abroad, and is suspected of being a Communist espionage agent. 

Paragraph V of the Decision and Findings by the Secretary states 
that he has reason to believe, on the balance of all the evidence, “that 
the applicant is going abroad to engage in activities which will advance 
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the Communist movement for the purpose, knowingly and willfully of 
advancing that movement."' The Secretary states that he has reached 
this conclusion on the basis of the findings, together with the confidential 
information relating thereto "as well as other confidential information 
contained in the files of the Department of State, the disclosure of 
which might prejudice the conduct of United States foreign relations. ” 
(emphasis supplied) 

Paragraph VI states that the confidential information referred 
to in sub-paragraphs (b) of paragraphs I, II, Il, and IV, relates to 
the internal security of the United States; that the substance of this con- 
fidential information was disclosed to the applicant during the considera- 
tion of his passport application and that to disclose publicly the sources 
and details of this information would, in the judgment of the Secretary 
of State, "be detrimental to our national interest by compromising in- 
vestigative sources and methods and seriously interfering with the 
ability of this Department and the Executive Branch to obtain reliable 


information affecting our internal security. Moreover, it would have 


an adverse effect upon our ability to obtain and utilize information from 
sources abroad and interfere with our established relations in the 
security and intelligence area; and might, with respect to information 
referred to in paragraph V, prejudice the interest of the United States 
foreign relations." 

The case is again before the Court on cross motions for summary 
judgment making substantially the same contentions as originally 
argued. 

We now have a decision and findings by the Secretary of State 
made in conformity with the ruling of the Court of Appeals and reciting 
that the denial of plaintiff's passport application was pursuant to the 
provisions of Sec. 51. 135(c) of the Passport Regulations and also detailing 
the extent of confidential information relied upon in denying the pass- 
port, explaining the nature of and the reason why such information may 
not be disclosed. 
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In his motion for summary judgment, the plaintiff renews his 
attack upon the validity of the Passport Regulations and contends that, 
assuming the validity of the Regulations, the — denial of a 
passport to plaintiff violates due process. : 

The defendant contends that the Regulations are valid; that the 
discretionary action of the Secretary of State in granting or denying 
passports is subject to judicial review, if at all, only to the extent 
necessary to determine whether the Secretary of State has denied a 
passport on stated grounds which are "arbitrary" and, therefore, do 
not support his ultimate determination and that, on the open record, 
without reference to the confidential information in the Department's 
files, the Secretary would have been justified in rendering the same 
decision and that his denial of plaintiff's application was not an abuse 
of discretion. The defendant further contends that if the Court reaches 
this question, the Secretary validly relied on confidential information 
and there was no denial of due process in view of the reasons given by 
the Secretary for its non-disclosure. : 

THE VALIDITY OF REGULATIONS 


The regulations under which the passport application was denied 
provides as follows: 


"Sec. 51.135 Limitation on Issuance of Passports to 
Persons Supporting Communist Movement. In order to 
promote the national interest by assuring that persons who 
support the world Communist movement of which the Com- 
munist Party is an integral unit may not, through use of 
United States passports, further the purposes of that move- 
ment, no passport, except one limited for direct and immediate 


return to the United States, shall be issued to: 
(a) *x* * K «tt 


"(b) x eK K | 
"(c) Persons, regardless of the formal state of their 

affiliation with the Communist Party, as to whom there is reason 

to believe, on thebalance of all the evidence, that they are going 
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abroad to engage in activities which will advance the 

Communist movement for the purpose, knowingly and 

willfully of advancing that movement." 

Title 22 U.S.C.A., Sec. 211(a) authorizes the Secretary of State 
to grant and issue passports "under such rules as the President shall 
designate and prescribe for and on behalf of the United States." 

The President, by Executive Order No. 7856, 3 F.R. 799, Title 
22 C.F.R., Sec. 51.1, et seq., authorized the Secretary of State 
"in his discretion to refuse to issue a passport, to restrict the passport 
for use only in certain countries, to restrict it against use in certain 
countries, to withdraw or cancel a passport already issued, and to with- 
draw a passport for the purpose of restricting its validity or use in 
‘certain countries." 
| Sec. 51.77 of the Executive Order authorized the Secretary of 
State "to make regulations on the subject of issuing, renewing, extending, 
amending, restricting, or withdrawing passports additional to the rules 
in this part and not inconsistent therewith." 

It was pursuant to this redelegation of power by the President 
that the Secretary of State issued the regulation under which the plaintiff 


was denied passport facilities. 


It has been held in numerous decisions that heads of the several 
Executive Departments may act for the President where Congress has 
committed a matter specifically to the President. Hegler vs. Falkner, 
153 U.S. 109, 117; Russell Co. vs. United States, 261 U.S. 514, 523; 
Cole vs. Young, 96 U.S. App. 'D.C. 379, 226 F. 2d, 337 - Reversed on 
other grounds 351 U.S. 536, 76 Sup. Ct. 861, 100 L. Ed. 851. 

AS was said in Bauer vs. Acheson, 106 F. Supp. 445, which 
dealt specifically with the Executive Order now under consideration, 
"It is clear that the authority to issue passports necessarily implies 
authority also to regulate their use and to withdraw them." 

And in Shachtman vs. Dulles, 96 U.S. App. D.C. 287, 290, 225 
F. 2d, 938, the Court said: 
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"World conditions, and those in particular areas, as 
to which the Executive has special information and on the 
basis of which he is especially qualified to make decisions, 
bear upon the question. For reasons thus suggested, the 
issuance of passports throughout our history has been left 
to the judgment of the Secretary of State under Presidential 
regulation, and is subject only to constitutional safeguards. 
And even these must be defined with cautious regard for the 
° responsibility of the Executive in the conduct of foreign affairs." 
. It is my opinion that the regulation under which the Secretary acted 
is valid under the authority of the Act of Congress and the Executive 
Order cited. | 

THE QUESTION OF DUE PROCESS | 

The plaintiff contends that the denial of his passport application 
violates procedural due process requirements of the Constitution since 
it is based on "confidential information in defendant's files, secret and 
- undisclosed to plaintiff"; and violates substantive due process since it 
is not supported by substantial evidence but rather is Neiman to the 
evidence of record. | 

The findings by the Secretary of State in on ee (a) of 
paragraphs I, IL Il, and IV are based on information contained in the 
| open record, including plaintiff's statements. An extensive hearing 
ae was held before the Board of Passport Appeals on January 18, 1955, at 
which the plaintiff testified and was represented by counsel and was 
interrogated by counsel for the defendant in connection with derogatory 
information against the plaintiff, the substance of which had been disclosed 
to the plaintiff during the consideration of his passport application. A 
second hearing was convened at which three witnesses were called by 
: the Government and cross-examined by plaintiff's counsel. These 
on hearings and the statements of the plaintiff are the basis of the findings 
by the Secretary on the open record. 
The full significance of the findings under sub-paragraphs (a) can 


be determined only by reference to sub-paragraphs (b) which are based 
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on confidential information contained in the files of the Department of 
State, the substance of which was disclosed to the applicant during con- 
sideration of his passport application but the sources and details of 
which were not disclosed in view of the judgment of the Secretary of 
State that such disclosure would be detrimental to our national interest 
by compromising investigative sources and methods and seriously inter- 
fere with the ability of the State Department and the Executive Branch 
to obtain reliable information affecting our internal security. 

Moreover, the Secretary found that such disclosure would have 
an adverse effect upon our ability to obtain and utilize information from 
sources abroad and interfere with our established relationships in the 
security and intelligence area. 

Also, the Secretary states that the conclusion reached with respect 
to the plaintiff is based not only upon the confidential information referred 
to in paragraphs I, II, Iii and IV, but also on "other confidential information 
contained in the files of the Department of State, the disclosure of which 
might prejudice the conduct of the United States foreign relations." 

In the light of the foregoing, it is my opinion that the denial of a 
passport to the plaintiff did not violate either procedural or substantive 
due process. 

To hold otherwise would be to say that any citizen of the United 
States desiring a passport for the purpose of going abroad to engage in 
activities which will advance the Communist movement could force 
issuance of the passport unless the Secretary of State made disclosures 
detrimental to our national interest, affecting our internal security, and 
prejudicing the conduct of the United States foreign relations. 

Such a holding would be contrary to a body of decisions which 
recognize the complicated, delicate and manifold problems relating to 
our foreign relations and the fact that such relations are largely immune 
from judicial inquiry or interference. Latvian State Cargo & Passenger 
SS Line vs. McGrath, 88 App. D.C. 226, 188 F. 2d, 1000, cert. den. 


342 U.S. 816; United States vs. Curtiss-Wright Export Corporation, 
299 U.S. 304; Harisiades vs. Shaughnessy, 342 U.S. 580. 
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As was pointed out in Shachtman vs. Dulles, supra, the issuance 
of passports throughout our history has been left to the judgment of the 
Secretary of State under Presidential regulation and is subject only to 
Constitutional safeguards and "even these must be defined with cautious 
regard for the responsibility of the Executive in the conduct of foreign 
affairs." : 

As was observed by Mr. Justice Holmes in Moyer vs. Peabody, 
212 U.S. 78, 84, “It is familiar that what is due process of law depends 
on circumstances. It varies with the subject matter and the necessities 
of the situation." : 

Mr. Justice Frankfurter pointed out in Joint Anti-Fascist Refugee 
Committee vs. McGrath, 341 U.S. 123, 163 that "Due process is not a 
mechanical instrument. It is not a yardstick. It is aprocess. Itisa 
delicate process of adjustment inescapably involving the exercise of 
judgment by those whom the Constitution entrusted with the unfolding of 
the process." ; 


In Betts vs. Brady, 316 U.S. 455, 462, the Court said: 
"That which may, in one setting, constitute a denial 


of fundamental fairness, shocking to the universal sense 

of justice, may, in other circumstances, and in the light of 

other considerations, fall short of such denial." 

In addition to providing protection to the rights of individual citi- 
zens, the Constitution also recognizes interests of the Government and 
when conflicts arise, they can be resolved only by "balancing the con- 
flicting individual and national interests involved." American Communi- 
cations Assn., C.I.O. et al. vs. Douds, 339 U.S. 382, 410. 

The essence of the plaintiff's claim is that he is entitled to con- 
frontation of all witnesses and that denial of such confrontation constitutes 
a denial of due process. : 

This contention asserts for the plaintiff in an administrative 
proceeding a right of confrontation conferred only on defendants in 
criminal actions and is not supported by authority where the question 
has been raised in administrative proceedings. Norwegian Nitrogen 
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Products Co. vs. United States, 288 U.S. 294; and Williams vs. New 
York, 337 U.S. 241, are contrary to the plaintiff's contentions. 
| It seems to me that the Supreme Court disposed of the problem 
when, in Chicago & Southern Air Lines, Inc. vs. Waterman, 333 U.S. 
103, 111, it said: 
| "The President, both as Commander-in-Chief and 

as the Nation's organ for foreign affairs, has available 

intelligence services whose reports are not and ought not to 

be published to the world. It would be intolerable that courts, 

without the relevant information, should review and perhaps 

nullify actions of the Executive taken on information properly 

held secret. Nor can courts sit in camera in order to be taken 

into executive confidences." 

In my opinion, the Court must accept the reasons advanced by the 
Secretary of State for not disclosing the source of the confidential infor- 
mation referred to and, under the circumstances of this case, the manner 
and use of confidential information accord with both procedural and sub- 
stantive due process. 

The defendant's motion for summary judgment will be granted 
and the plaintiff's motion for summary judgment will be denied. 

Counsel for defendant will submit an appropriate order. 

/s/ Judge Joseph C. McGarraghy 


December 21, 1956 


[Filed January 3, 1957] 


FINAL JUDGMENT AND ORDER 
This cause having come on for hearing on the motion of plaintiff 


for summary judgment and on defendant's cross-motion for summary 
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judgment, and the Court having considered all the pleadings, affidavits, 
exhibits, including the transcript of proceedings before the Board of 
Passport Appeals and the decision and findings in the case of Weldon 
Bruce Dayton made by the defendant with regard to plaintiff's passport 
application on October 4, 1956, and memoranda of law submitted herein 
and having heard the arguments of counsel; and the Court having concluded 
that there is no genuine issue of material fact and that the defendant is 
entitled to judgment as a matter of law for the reasons set forth in the 
Opinion filed December 21, 1956, and made a part hereof, it is on 
this 3rd day of January , 1957. : 

ORDERED, ADJUDGED and DECREED: 

FIRST: That plaintiff's motion for summary judgment be and 
hereby is in all respects denied. : 

SECOND: That defendant's motion for summary judgment be and 
hereby is in all respects granted, and judgment is hereby entered for 
the defendant and the complaint dismissed. i 


/s/ J oseph C. McGarraghy 
JUDGE : 


Seen: 


Harry I. Rand 
Attorney for Plaintiff 
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[Filed January 18, 1957] 


NOTICE OF APPEAL 


Notice is hereby given this 18th day of January, 1957, that Weldon 
Bruce Dayton, plaintiff hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 3rd day of January, 1957, in favor of Defendant against 
said Plaintiff. 


/s/ Harry I. Rand 
Attorney for Plaintiff 


> 
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rs 
} 1. We refer the Court to the recent opinions of the Supreme 

i Court in Schware v. Board of Bar Examiners (No. 92, this Term, 
— May 6, 1957) and Konigsberg v. State Bar of California (No. 5, this 
° . Term, May 6, 1957). Those opinions are most significant for our 

> case. 3 

fj Schware and Kongisberg concern the licensing of lawyers to 

practice before State courts. The discretion of the States to regulate 

a such practice in view of '"'the importance of leaving States free to 

4 select their own bars" (Konigsberg, p. 21*; and see Schware, p. 6, 


| 
note; and Frankfurter, J., concurring in Schware) is certainly as 
broad as any discretion the Secretary of State may claim in issuance 
* All page references in Schware and Konigsberg are to the slip opinions. , 
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of passports. Nevertheless, "Even in applying permissible standards, 
officers of the State cannot exclude an applicant when there is no basis 
for their finding that he fails to meet those standards, or when their 
action is invidiously discriminatory". Schware, p. 7. For, exercise 
of such discretion "on a wholly arbitrary standard or on a consideration 
that offends the dictates of reason offends the Due Process Clause". 
Frankfurter, J., concurring in Schware, p. 3. It is on those grounds 
that the Court strikes down the State orders barring the applicants 
from admission to their respective State bars. And it is on such 
grounds that the Secretary's order barring appellant from travel 
abroad must likewise be set aside. 


: Here, as in Schware and Konigsberg, " ' Indiscriminate classifi- 
cation of innocent with knowing activity must fall as an assertion of 
arbitrary power’. Schware, p. 13, quoting Wieman v. Updegraff, 

344 U.S. 183, 191. That appellant has previously associated with 
persons and with an organization which (so the Secretary says) confi- 
dential information "indicates" or "establishes"' were engaged in 
Communist or espionage activities cannot justify imputation of such 
purpose or activity to appellant. ''Mere unorthodoxy in the field of 
political and social ideas," says the Court, "does not, as a matter of 
fair and logical inference, negative 'good moral character'." Schware, 
p. 12. No more does a citizen's "penchant for associating with persons 
considered by Government officials to be of questionable loyalty ...and 
.-.an organization considered by these officials to have been organized 


for purposes of Communist propaganda and espionage" (Br. for Appellee, 


37) warrant a conclusion that he is deliberately bent on advancing the 
Communist movement in his travels abroad. * 


. Cf. Konigsberg, p. 15: “Even if it be assumed that Konigsberg was a member of the Communist 
Party in 1941, the mere fact of membership would not support an inference that he did not have good 
moral character (citing cases7. There was no evidence that he ever engaged in or abetted any unlawful 
or immoral activities - or even that he knew of or supported any actions of this nature. It may be, 
although there is no evidence in the record before us to that effect, that some members of that party 
were in volved in illegal or disloyal activities, but petitioner cannot be swept into this group solely 
on the basis of his alleged membership in that party....” 
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Here, too, it is significant that not a single person has testified 
that appellant ever engaged in any unlawful activity or that the purposes 
of his proposed trip abroad are in any sense questionable. Cf. Konigsberg, 
p. 13. Here, too, we are confronted with a standard for official action 
"which is easily adapted to fit personal views and predilections, ...a 
dangerous instrument for arbitrary and discriminatory denial" of 
constitutionally protected rights. Schware, p. 11. Here, too, there 
"is no evidence in the record which rationally justifies a finding” that 
appellant is now going abroad deliberately to engage in activities which 
will advance the Communist movement. Id., p. 14. Here, too, it may 
aptly be said: "A lifetime of good citizenship is worth very little if it is 
so frail that it cannot withstand the suspicions which apparently were 
the basis for the... [Secretary's] action". Konigsberg, p. 21. 


2. The "Counterstatement of the Case" in the Brief for Appellee 
may in several respects be subject to misinterpretation and should be 


clarified: 


(a) References are made in the Secretary's brief (p. 5) to 
appellant's testimony that FBI agents had told him that the Collinses 
and Rose Segure (persons with whom appellant had associated in the 
Science for Victory Committee in 1943-1944) were well known Com- 
munists. It is clear, however, that appellant was not so advised until 
1950, six years after he had terminated his association with those 
persons and with the Committee (which itself had become extinct 
in 1944) (J. A. 92-93). During the years of association, 1943 and 1944, 
no one suggested to appellant "that the Science for Victory Committee 
was in any way Communist inspired or Communist dominated" or “that 
there were members of the organization or people active in the organi- 
zation" known to be Communist (ibid.). Appellant's suspicion that an 
earlier rejection for employment on security grounds had stemmed 
from his connection with the Committee (Br. for Appellee, 9) was 
again based on information he received long after the termination of 
his activity and long after the rejection (J. A. 88-89, 93-94). 
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(b) The "emotional involvement" of appellant's former wife 
with Sarant (another person with whom appellant associated, in this case 
from 1946 to 1950) to which the Secretary's brief refers (p. 6) was 
solely a romantic involvement (J.A. 100, 161). There is no suggestion 
that there was any political involvement whatever; and the evidence 
establishes that the former Mrs. Dayton was not a Communist (J. A. 161). 


(c) The Secretary's brief (p. 6) states: "According to appellant's 


testimony, neither his wife nor Sarant have been heard from since [1950]" 
(emphasis supplied). If. the underlined prefatory phrase is designed to 
insinuate that there is evidence to the contrary, the record supports no 
Such insinuation, nor does the Secretary suggest that there is informa- 
tion which contradicts appellant's testimony. If the prefatory phrase 

is designed to cast doubt on the general credibility of appellant, it is 
noteworthy that all except oneof the Secretary's findings, insofar as 

they relate to the open record, depend on appellant's testimony alone 

(see Br. for Appellant, 22 note, 29). 


(d) The Secretary's brief (p. 7) states that appellant "admitted 
being in New York form February 1 to February 5 [1950] but not during 
January" (emphasis supplied) Any suggestion, by use of the word 
"admitted", that appellant had previously withheld such information 
is unwarranted. The record is clear that, when inquiry was first 
made of him, appellant stated that he had been in New York City in 
January; but that, on checking his records, he soon ascertained that 
- it was not until February 1 that he had left Ithaca (J. A. 31-32, 104). 
There was never any concealment of his visit to the city for the American 
Physical Society meeting at that time, and documentary evidence in- 
disputably establishes that he was in Ithaca throughout the month of 
January (J.A. 107-117, 167-170, 119-124, 127-128). 


(e) Although the Secretary's brief (p. 9) correctly relates 
that it "was Peters who, in 1943, first told appellant of the Science 
for Victory Committee" and that "Peters at that time was working on a 


=< Reg? 


ey 
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highly classified project. ..at the Radiation Laboratory in Berkeley, 
California"; the Secretary neglects to refer to the undisputed evidence; 
that Peters attended the Committee meetings "very rarely" (J.A. 22): 
that the Committee never concerned itself with the work of the Radiation 
Laboratory (J. A. 87); and that while he was employed at the Radiation 
Laboratory, Peters never once spoke to appellant of the nature of his 
work or gave him the slightest indication of what the Laboratory was 
engaged in doing, and appellant never asked him (J. A. 16). 


3. The Secretary's brief lays bare the perilous extent of the 
power which he claims to dispose of the reputation and liberty of the 
citizen. ! 


Although he concedes that the record is consistent with appellant's 
complete innocence of wrongdoing, the Secretary chooses to read it as 
disclosing "a person very deeply involved in Communist activity, 
possibly including espionage" (Br. for Appellee, 36-37). On such a 
reading, vitally dependent though it be on undisclosed information al- 
legedly in the files of the State Department, he concludes that there is 
"reason to believe" that appellant is "going abroad to engage in activities 
which will advance the Communist movement for the purpose, knowingly 
and willfully of advancing that movement". And his construction of 
the record and the conclusion he derives from it, the Secretary insists, 
are immune from judicial reversal (id. at 37). : 


How offensive to "the dictates of reason ..... (and) the Due Process 
Clause" (Schware, supra, Frankfurter, J., concurring, p. 3) this position is 
becomes manifest when one bears the following in mind: 


(a) Appellant, the citizen whose reputation is here 
assailed and liberty impaired, has repeatedly sworn that 
he has never been a member of the Communist Part or 
engaged in Communist activities. There is neither 
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evidence to the contrary; nor has the Secretary, at any 
time in the long history of this case, made a finding to 
the contrary. 


(b) Though he has associated, at one time or another 


in his 39 years, with the one organization specified (for 
less than a year prior to 1944) and with the five individuals 
named (most casually and cursorily with three of them), 
appellant has repeatedly sworn that he never knew or had 
reason to believe, while so associated, that either the 
organization or any of the individuals in question was 
engaged in Communist or espionage activities. There 

is neither evidence that he did know of such activities 

(if such there were); nor has the Secretary at any time 
found that he did. 


(c) Although there is testimony (which appellant 
has repeatedly denied) that appellant was present, on 
several occasions in 1949 and 1950, in a building con- 
taining an apartment which the Secretary suggests was 
used for espionage activities, there is no evidence that 
appellant was ever engaged in those espionage activities 
or any other. Nor has the Secretary found that he ever 
was SO engaged. 


(d) There is no evidence whatever that either the 
specified organization or any of the named individuals 
did engage in Communist or espionage activities or that 
the apartment in question was employed for espionage 
activities; the characterizations in each case being the 
Secretary's alone and based entirely on allegedly existent 
confidential information, which the Secretary has refused 
to disclose either to appellant or to the Courts. 





if 


(e) Appellant has repeatedly sworn that his sole 
purpose in going abroad is to engage in completely un- 
classified experimental research in physics at the Tata 
Institute of Fundamental Research in Bombay. There is 
no evidence to the contrary; nor has the Secretary at any 
time indicated any other specific purpose for appellant's 
proposed travel. i 


Thus, a citizen is officially branded as "a person very deeply in- 
volved in Communist activity, possibly including espionage" (Br. for 
Appellee, 37) and one deliberately intent on advancement of the Com- 
munist movement (SJA_. 5), and is deprived of his liberty to travel; 
despite repeated express denials under oath and the utter absence of 
evidence of such involvement or purpose. In short, solely on the 
ipse dixit of an appointive Federal executive officer? : We must, we are 
told, accept that officer's word on faith and may question neither the 
existence of the confidential information on which he purports to rely, 
nor the reliability of its sources, nor the validity of the ultimate "facts" 
he presumes to derive from it. | 


This claim of power the Secretary here advances can be sustained 
only by abandoning that "liberty under law" to which this nation was 
dedicated by its founders. | 


4. The Secretary does not deny that his decision is grounded on 
appellant's associations with persons and an organization charged with 
Communist or espionage activity, rather than on a finding that appellant 
himself engaged in such activity. To our assertion that this constitutes 
an official verdict of "guilt by association", the Secretary cavalierly 
rejoins "that appellant has not been found ‘guilty’ of anything"; that 
...[the Secretary] does not sit as judge or jury to determine finally 
questions relating to past acts or unlawful activity” (Br. for Appellee, . 
37). This "short answer" (ibid.) is but a frolic in semantics. Whether 
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or not the term "guilty" is used, the decision of passport denial 
unquestionably deprives appellant of his liberty, and not by reason of 
personal "guilt" or misconduct but solely by virtue of a taint imported 
to him through association with others. It avails appellant nothing to 
be assured that he has not been found "guilty" but merely a person 
"going abroad deliberately to engage in activities which will further 


the Communist movement" (ibid. ). 


Moreover, it is difficult to reconcile the Secretary's facile 
disavowal of a verdict of guilt with his readiness to characterize 
appellant as "a person very deeply involved in Communist activity, 
possibly including espionage" (ibid.) There is not the slightest doubt 
that the Secretary's ruling has imposed on appellant that "badge of 
infamy" (Wieman v. Updegraf, 344 U.S. 183, 191; Peters v. Hobby, 

349 U.S. 331, 347) which, the Supreme Court cautions, underlines 

"the need for procedural safeguards". Cole v. Young, 351 U.S. 536, 
046. The suggestion that the public obloquy which attends the decision 
might have been avoided had appellant but worn the "badge" silently 

and foregone litigation (Br. for Appellee, 38) is a startling one from 

a responsible Government officer. Thus, a citizen branded as deliberately 
set on advancement of the Communist movement and barred from foreign 
travel is advised to remain silent despite his belief that he has suffered 
grievous wrong at the hands of his Government. Fortunately for the 
preservation of our liberties, there are always citizens who will speak 
out in vindication of their rights. Nor, as recent history pointedly 
shows*, can one rely on the Secretary's assurance that his Department 
“treats all matters relating to passport applications and issuance in 

the strictest confidence" (ibid.). 


* We refer to the public hearings held before the Committee on Un-American Activities, H.R., 84th 
Cong., 2d sess. (Investigation of the Unauthorized Use of United States Passports), on May 23, 24, 25 
and June 12, 13, 14 and 21, 1956. The official published transcript of these hearings demonstrates 
that passport applications, correspondence, affidavits, and other documents in the State Department's 
files are freely made available by the Department to the House Committee for use by the Committee 
staff in interrogating subpoenaed wimesses. Although several of the witnesses at these hearings had 
previously been involved in litigation relating to passport denials, the majority of those interrogated 
had not. See, e.g., as to witnesses not involved in litigation, the published transcript at pp. 4344, 
4356, 4359 (Uphaus); pp. 4381, 4382, 4383 (Wheaton); p. 4399 (Kingsbury); pp. 4441, 4443, 4444 
(Russak); pp. 4455, 4456, 4457, 4458, 4459 (Scislowicz); p. 4468 (Schwartz); p. 4476 (Atkins); 

p. 4484 (Gainer); pp. 4598, 4600-4601, 4606, 4610, 4611 (Bick); pp. 4625, 4630 (Straus) p. 4659 
(Miller). 
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>. When the Secretary states that passports "have not changed 
their form or nature since the early days of the Republic" (Br. for 
Appellee, 20), he disregards the vital change which the application 
of emergency legislation and modern travel conditions have wrought 
in the nature of that document. This Court has only recently noted 
that, in contrast with an earlier time when it was solely a political 
document, the passport has now become "a document which is essential 
to the lawful departure of an American citizen for Europe [and other 
foreign countries]..... Now it is unlawful for a citizen to travel to 
Europe and impossible to enter European countries without a pass- 
port". Shachtman v. Dulles, 96 App. D.C. 287, 289-290, 225 F. 2d 
938, 940-941. Consequently, those discussions to which the Secretary 
adverts (Br. for Appellee, 21), in Urtetiqui v. D'Arcy, 9 Pet. (U.S.) 692, 
699, (1835); Miller v. Sinjen, 289 Fed. 388, 394, (C.C.A. 8, 1923); 
and parallel early rulings of Secretaries of State, opinions of Attorneys 
General, texts, and other court decisions, which enunciated "a great 
breadth of Executive authority and discretion", are no longer valid or 
helpful. Shachtman, supra, 96 App. D.C. at 289, 225 F. 2d at 940. 


In short, we are not now dealing with a convenient but unnecessary 
travel document, a mere "desirable incident to travel. .. granted more 
or less at the pleasure of the Executive" (Shachtman, supra, 96 App. D.C. 
at 290, 225 F. 2d at 941); but rather with a sine qua non to the citizen's 
freedom of movement. In consequence, as this Court's decisions within 
the past two years have made crystal clear, the Secretary's discretion 
of yesteryear has been radically circumscribed. Dulles v. Nathan, 
96 App. D.C. 190, 225 F. 2d 29; Shachtman v. Dulles, supra; Boudin v. 
Dulles, 98 App. D.C. 305, 235 F. 2d 532; Kraus v. Dulles, 98 App. D.C. 
343, 235 F2d 840; Dayton v. Dulles, _—App. D.C. _—_—s«s._:- 237 F. 2 43. 


In such circumstances, it is erroneous and inconsistent with the 


prior decisions, to read the Act of May 22, 1918, and similar emergency 
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legislation (now codified as 8 U.S.C. 1185) as Congressional confirma- 
tion of the earlier practically absolute discretion in the Secretary (see 
Br. for Appellee, 23-26). Moreover, to suggest, as the Secretary 

does (ibid.), that Congress, by such legislation, intended to achieve 
indirectly - through passport denial - a curtailment of the citizen's 
liberty which constitutionally it could not accomplish directly is to cast 
considerable doubt on the validity of the legislation. See, e.g., Thomas 
v. Collins, 323 U.S. 516, 540 ("If the exercise of the rights of free 
speech and free assembly cannot be made a crime, we do not think 

this can be accomplished by the device of requiring previous regis- 
tration as a condition for exercising them and making such a condition 
the foundation for restraining in advance their exercise and for imposing 
a penalty for violating such a restraining order.") Neither Congress 
nor the Executive can so lightly escape constitutional inhibitions on 
governmental invasions of liberty and foreclose resort to the Courts 


for its protection. 


6. We have anticipated the Secretary's mistaken reliance on the 
war power and on the Hirabayashi (320 U.S. 80) and Korematsu (323 
U.S. 214) cases decided within the framework of that vast power (see 
Br. for Appellant, 42-43). A rereading of those decisions confirms 
us in our view that nothing short of the direst emergency could sustain 
governmental restrictions such as there involved. "Nothing short of 
apprehension by the proper military authorities of the gravest im- 
minent dangers to the public safety can constitutionally justify" such 
action. Korematsu, supra, 323 U.S. at 218. Accepting the Secretary's 
every finding and conclusion in this case, the dangers suggested from 
‘appellant's travel toIndia could not in the least whit approximate the 


evils which the military orders in Hirabayashi and Korematsu were 


é 
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designed to avert.* If present peacetime conditions, in 1957, can 
justify the type of governmental action sanctioned in those wartime 
cases, all constitutional concepts of due pro¢ess must go by the board. 


7. The Secretary contends that "the burden rests on the applicant 
to show his entitlement to a passport, rather than on the Secretary to 
establish the applicant's lack of entitlement by a preponderance of sub- 
stantial evidence in an open record" (Br. for Appellee, 40). We cannot 
agree that it is the citizen's burden to establish his right to travel, 
rather than the Secretary's to justify its curtailment in any particular 
case. In any event, it is obvious that appellant has amply satisfied 
whatever burden could reasonably be imposed on him. 


Appellant has related the details of the associations in which the 
Secretary has expressed an interest. He has testified that, so far as 
he knew or had reason to believe at the time of his association, none 
of his associates was Communist in character. He has testified that 
he himself at no time engaged in Communist activities. And that he 
desires to go abroad for the sole purpose of working in cosmic ray 
physical research, the field in which he has been schooled and trained, 
and for no other purpose. Absent disclosure of the confidential infor- 


mation on which the Secretary purports to rely, what more can he 
do? 


* e.2 . - o . | = sf 
Furthermore, the decisions in Hirabayashi and Korematsu ascribed considerable significance to the 


cooperation there between Congress and the Executive and their joint approval of the standards established 
by the military. In the instant case, such joint action is lacking, and Congress has at no time approved 
the standard for passport denial here applied, that in section 51.135(c) of the |Passport Regulations. 


The decisions of the House of Lords in Rex v. Halliday(Ex parte Zadig) £19177, A.C. 260 and 
Liversidge v. Anderson £19427, A.C. 206, on which the Secretary so strongly relies, were cases also 
decided during the heat of wars when Great Britain was in mortal danger of invasion. Commenting on 
the decision in Zadig's case, Sir Frederick Pollock wrote (33 L. Quart. Rev. 205 (1917)): 


“Notwithstanding ... the respect justly due to the concurring opinions of Lord 
Fintay, Lord Dunedin, Lord Atkinson, and Lord Wrenbury, we doubt whether the 
future editors or successors of Anson and Dicey, weighing the whole matter in cold 
blood when the stress of war is passed, will be satisfied that Lord Shaw's dissent 
was unfounded. ...” 


i] 


We have noted Lord Shaw's dissent in our principal brief (p. 43, note). 
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It is no answer to suggest that "further revelation of the Depart- 


ment's files" would have made no difference to appellant's case (Br. 
for Appellee, 42). Disclosure might well have shown that, in fact, 
some of the information on which the Secretary purports to rely does 
not exist. Disclosure might have demonstrated that the Communist 
activities, if any, of appellant's associates were engaged in at times 
far remote from the periods when he associated with them. If, in fact, 
the Science for Victory Committee "was conceived and organized by 
Communist Party officials as a'front for propaganda and espionage 
activities" (S.J.A. 3), the details of the Secretary's information 

might have shown that these designs for the Committee early proved 
abortive and were abandoned prior to appellant's association with the 
organization. If, in fact, the Collinses and Rose Segure were at any 
time members of the Communist Party, disclosure of the Secretary's 
information might have proved that such membership existed other 
than "at the time of their association with appellant" (S.J. A. 3). If, 

in fact, Sarant "was an active member of the Communist Party. . . [and] 
involved in the espionage apparatus of Julius Rosenberg" (S.J.A. 4), 
the Secretary's information might have disclosed that such membership 
and involvement long predated appellant's first meeting with Sarant, in 
the Fall of 1946. If, in fact, Sarant's New York City apartment "was 
used by Julius Rosenberg and other members of his spy ring" (S.J.A. 4), 
disclosure might have demonstrated that the apartment was so used 
long before appellant met Sarant and learned that there was such an 
apartment. 


In short, to say that the Secretary's refusal to reveal the details 
of the information in his files is of no significance to appellant is merely 
to restate the Secretary's view that his word must be accepted on faith 
and that a citizen may be stigmatized and deprived of his liberty on 
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evaluations and characterizations bya Federal officer made in camera 
and free from judicial scrutiny* | 


a It is significant that at no time in the many years this proceeding 
has been before the Department of State and the Courts has the Secretary 
said just what are the activities in which he fears appellant will engage 
abroad. Although the Secretary has persisted in his conclusion that 

) appellant desires to travel to engage in activities which will advance 

<n the Communist movement, he has yet to tell us just what are those 


activities and just how they will advance the Communist movement. 


8. The Secretary finally contends (Br. for Appellee, 53) that 
m regardless of the merits of appellant's case, the Court has no power 
| to grant a mandatory injunction requiring the Secretary to issue a 

e passport. The recent decision in Lester v. Parker, 235 F. 2d 787, 
reh. den. 237 F. 2d 698 (C.A. 9), however, indisputably establishes 
that the Courts do have such power, "the recognized power to make 
....[their] injunctions effective by ancillary provisions, in aid of the 
injunction, which may require the defendant to do something." Id. at 
789. The Court there refers to the mandatory relief against Federal 
officers embodied in several decrees sustained by the Supreme Court. 
Perkins v. Elg, 307 U.S. 325, on which the Secretary relies, is not to 

. the contrary. In that case, the parties assumed the absence of the 

power; the issue was at no time sub judice. : 


Respectfully submitted, 


“a HARRY I. RAND 
; Wyatt Building 
* Washington, D.C. 


Attorney for Appellant 


we * It is said (Br. for Appellee, 45) that we do “not seriously challenge the District Court's conclusion 
that it must accept the reasons advanced by the Secretary of State for not disclosing the source of the 
confidential information referred to....". Of course, we challenge that holding. Our disagreement 
with it is implicit in our opposition to permitting reliance on any secret matter in disposing of an in- 
dividual citizen's liberty and reputation. But if such reliance on concealed allegedly existent infor- 
mation is to be permitted, we cannot conceive how the reasons advanced for concealment can be 
critically examined by the courts short of compelling disclosure of the information. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13717 


WELDON Bruce DAYTON, APPELLANT 
v. 


JoHN Foster DULLES, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from an order of the United States District 
Court for the District of Columbia entered on January 3, 1957, 
denying appellant’s motion for summary judgment, granting 
appellee’s motion for summary judgment and dismissing the 
complaint (S. J. A. 16-17). The complaint (J. A. 1-4) sought 
& judgment declaring that appellant is entitled to a passport. 
and that the regulations issued by the Secretary of State gov- 
erning the issuance of passports are unlawful, invalid, and 
illegal; * enjoining appellee from continuing to deny appellant 


*“S. J. A.” designates the Supplemental Joint Appendix attached to ap- 
pellant’s brief. “J. A.” designates the Joint Appendix filed in the prior 
appeal in this case, No. 13,176, which, by order of this Court, is considered 
also as the Joint Appendix on this appeal. 

* The Passport Regulations (22 CFR, 1956 Supp., 51.185-51.143) and the 
Rules of the Board of Passport Appeals (22 CFR, 1956 Supp., 51.151-51.170) 
are set forth in pertinent part in the Appendix to Appellant’s brief, with 
the exception of Sections 51.136 and 51.143, which are there printed in 
their unamended form. The provisions of these sections, as amended on 
January 18, 1956 (21 F. R. 336), are set forth below in the Appendix at 
p. 62. 
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@ passport; and directing appellee to issue appellant a passport 
forthwith (J. A.4). The facts are as follows: 


1. Application and initial proceedings in the Passport Office 


Appellant, a research physicist, filed an application for a 
passport on March 5, 1954, stating that he intended to visit 
Great Britain, Holland, Belgium, France, Switzerland, Italy, 
and India and setting forth as the purpose of his trip the ac- 
ceptance of a three-year appointment as a research physicist at 
the Tata Institute of Fundamental Research in Bombay (J. A. 
6,52). By letter of April 14, 1954, the Director of the Passport 
Office informed appellant that careful consideration had been 
given to his case but that in view of all the circumstances the 
Department of State felt that it would be contrary to the best 
interests of the United States to issue him a passport at that 
time (J. A. 10). 

On April 30, 1954, appellant and his attorney met with an 
officer of the Passport Office and discussed appellant’s applica- 
tion (J. A. 53). Following this conference, on June 16, 1954, 
appellant submitted to the Department an affidavit in which 
he confirmed oral statements which he had made at the confer- 
ence with respect to his past associations and organizational 
affiliations (J. A. 10-42, 53). Appellant stated therein, inter 
alia, that he was not then and never had been a member of the 
Communist Party; that, with the possible exception of a casual 
and brief association with the work of the Joint Anti-Fascist 
Refugee Committee for a few months in 1941 and 1942, he was 
not then and had never been a member of any organization 
designated on the Attorney General’s list; that he was not then 
and had never been engaged in any activities which, so far as 
he knew, supported the Communist movement; and that he was 
not going abroad to engage in any activities which, so far as he 
knew, would in any way advance the Communist movement 
(J. A. 12; see also J. A. 158-161). 

On June 24, 1954, the Director of the Passport Office informed 
appellant that careful consideration had been given to appel- 
lant’s affidavit, but that the Department adhered to its previous 
decision that it would be contrary to the best interests of the 
United States to issue appellant a passport (J. A. 42-43). 
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Thereafter, appellant’s attorney was informed by letter of Oc- 
tober 12, 1954, that careful consideration had again been given 
to appellant’s case but that the Passport Office did not feel 
warranted in reversing its previous decision. A subsequent 
letter set forth the following reasons for refusal of the passport 
(J. A. 44): 


In arriving at its decision to refuse passport facilities 
to Mr. Dayton, the Department took into consideration 
his connection with the Science for Victory Committee 
and his association at that time with various commu- 
nists. However, the determining factor in the case was 
Mr. Dayton’s association with persons suspected of 
being part of the Rosenberg espionage ring and his al- 
leged presence at an apartment in New York which was 
allegedly used for microfilming material obtained for 
the use of a foreign government. 


On November 8, 1954, appellant filed a petition of appeal 
with the Board of Passport Appeals, requesting therein, in 
accordance with Section 51.162 of the Rules of the Board (22 
CFR, 1956 Supp., 51.162), additional information as to the 
reasons for the denial of his application (J. A. 44-48). 

On December 1, 1954, the Counsel for the Board of Passport 
Appeals informed appellant’s attorney that while the “infor- 
mation that the Board may disclose is limited by the avail- 
ability of such information to the Board, the fact that the 
Passport file and other pertinent Government files may not 
be examined by the applicant and by the responsibility of the 
Board to conduct the proceedings in such a manner as to pro- 
tect from disclosure information affecting the national security 
or tending to disclose or compromise investigative sources or 
methods” (J. A. 48), he was authorized to inform appellant 
that the file contained information which indicated that appel- 
lant was present at 65 Morton Street, New York City, in July 
or August of 1949, and in Apartment 6-I of the same address 
during the month of January 1950. The letter also stated 
that appellant’s relationship with the following-named persons 
was considered pertinent to the Board’s review and considera- 
tion of the case: Marcel Scherer, Rose Segure, Sandra Collins, 
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Frank Collins, Bernard Peters, Kurt Fritz Karl Sitte,> Louis 
S. Weiss, Alfred Sarant, and William Perl (J. A. 49). 


2. Hearings before the Board of Passport Appeals 


On January 18, 1955, a hearing was held before the Board 
of Passport Appeals at which appellant appeared in person 
accompanied by his attorney (J. A. 58-170). During the 
course of this hearing appellant testified as follows concerning 
the associations and activities which he had been informed 
were considered pertinent to the Board’s review: * 


(a) Appellant’s association with the Science for Victory Committee 


The Science for Victory Committee, which appellant de- 
scribed as a loose organization with a lifetime of less than a 
year during 1943 and 1944, was established, according to appel- 
lant’s testimony, to support the so-called Science Mobiliza- 
tion Bill and to help make more efficient use of scientific man- 
power in the San Francisco Bay area (J. A. 17, 19, 22, 73, 82). 
The Committee was chiefly organized by Rose Segure and 
Frank Collins, assisted by the latter’s wife, Sandra (J. A. 18, 
74, 88). Appellant served as chairman of the Committee 
throughout its existence (J. A. 19). 


* Through printing error, the Joint Appendix at p. 49 lists “Kurt Fritz” and 
“Karl Sitte” as two people. Kurt Fritz Karl Sitte is a single individual; 
see J. A. 155. 

*It is our contention, of course, that in passing upon appellant’s passport 
application the Secretary of State validly took into consideration confi- 
dential information not made available to appellant (below, pp. 43-53), and 
that the Secretary’s findings and conclusions are therefore not susceptible 
to review by the application of the substantial evidence rule to the evidence 
contained solely in the open record. We nevertheless set forth below a 
fairly extensive summary of the Transcript of the Hearings before the 
Board of Passport Appeals, in order to demonstrate that the action of the 
Secretary was not arbitrary or capricious (Kraus v. Dulles, 98 U. S. App. 
D. C. 343, 235 F. 2d 840, S42; Shachtman v. Dulles, 96 U. S. App. D. C. 287, 
225 F. 2d 938, 941). It is hoped that this summary will indicate the nature 
of the hearings; the extent to which appellant was already aware, or was 
made aware during the proceedings, of the information upon which the 
Secretary’s denial is based; and the opportunity vouchsafed appellant to 
test the evidence against him. | 
~ Jn some instances, the testimony referred to overlaps with that contained 
in appellant’s affidavit (J. A. 10-42); in a few instances, the testimony is 
found solely in the affidavit. Reference will therefore be made to both the 
transcript and the affidavit. 
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In response to a question of a member of the Board of Pass- 
port Appeals inquiring whether there was, to appellant’s knowl- 
edge, “any Communist influence in organizing or running the 
affairs of the Science for Victory Committee”, appellant re- 
plied (J. A. 79): 


I did not regard it in that way, sir. I have been told 
in the course of investigations of me by the FBI agents 
and in the more recent years I have been told on vari- 
ous occasions that Frank and Sandra Collins and Rose 
Segure were well known Communists. If they were 
well known Communists they weren’t well known Com- 
munists to me. IJ mean, they were left wing. I don’t 
recall any time that any one of them ever made it clear 
to me that they were a Communist. 


See also J. A. 80-83. Appellant further testified that (J. A. 
83): 

* * * T have been asked by agents of the FBI more 
or less as follows: “didn’t you realize that the Science 
for Victory Committee was dominated by Communists?” 
Well, my answer was “No”. And for a large time, the 
Science for Victory Committee, as much as anyone I 
dominatedit. IactedasitsChairman. I wasitsspark- 
plug. * * * And what policies it had were policies that 
partly originated with me and policies with which I 
agreed. And I was not a Communist. So my answer 
to these agents was “No”. Whether it’s possible that 
some people who were active with the Science for Vic- 
tory Committee on the basis of perhaps knowledge in 
our [sic] confidential files that they were Communist, 
this of course I have no way of knowing. 


See also J. A. 92, 93. 


(b) Appellant’s association with Alfred Sarant and presence at 65 Morton 
Street, New York City 


Appellant testified that he and his wife Carol moved to 
Ithaca, New York, in April 1946, and in the Fall of that year 
met Alfred Sarant and his wife (J. A. 28, 29,97). The Day- 
tons and Sarants became good friends, and in the summer of 
1947 they began building homes on adjacent lots (J. A. 29, 97). 
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In June 1948, following the completion of appellant’s house, 
the Sarants moved in with the Daytons pending the com- 
pletion of the Sarant home (J. A. 29, 98). The two families 
continued to live under the same roof until the early spring 
of 1949, a period of some eight months (J. A. 29,98). There- 
after the Daytons and the Sarants were next-door neighbors 
for approximately a year and a third (J. A. 98). 

On approximately July 18, 1950, Alfred Sarant came under 
intensive interrogation by agents of the FBI (J. A. 30, 98). 
Sarant told appellant that he was being investigated in con- 
nection with an apartment which he had maintained in New 
York City which was believed to have been used for espionage 
activities (J. A. 30, 96-97, 99). Appellant, according to his 
testimony, immediately became aware that his wife was 
“deeply emotionally involved” with Sarant (J. A. 30, 100). 
After leaving Ithaca on July 24, ostensibly to break with 
Sarant and to look for an apartment in Boston (J. A. 30, 31, 
101), appellant’s wife met Sarant in New York City and en- 
tered Mexico with him on August 13, 1950° (J. A. 31, 34, 
101, 102). According to appellant’s testimony, neither his 
wife nor Sarant have been heard from since. (J. A. 34, 102). 

Meanwhile, on August 2, 1950, FBI agents contacted appel- 
lant and inquired into his background, the Science for Victory 
Committee, Rose Segure, Frank and Sandra Collins, and 
Sarant (J. A. 31, 102). They further asked when appellant 
had last been in New York City, whether he had been at 65 
Morton Street in Greenwich Village, and whether he had 
moved furniture at that address with William Perl in January 
1950* (J. A. 31, 32, 102, 103). Appellant told the agents that 


*Insofar as it may be relevant as tending to shed some light upon the 
actions of Alfred Sarant, it is noted that David Greenglass, an admitted 
member of the Rosenberg ring, was arrested on June 15, 1950, after hav- 
ing been advised to flee to Mexico by Julius Rosenberg, who gave him 
$5,000 for the trip. United States v. Rosenberg, et al, 200 F. 2d 666, 668 
(C. A. 2). Morton Sobell, convicted of the same offense asthe Rosenbergs, 
fled to Mexico but was deported back to the United States and arrested on 
August 18, 1950. United States v. Rosenberg, et al, 195 F, 2d 583, 589, 602 
(C. A. 2); and 200 F. 2d at 668. See also United States v. Peri, 210 F. 2d 
457, 461 (C. A. 2). 

“The apartment at 65 Morton Street figured in Perl's trial for perjury 
in having falsely testified, before a Federal grand jury in the Southern 
District of New York in August 1950, that he did not know Julius Rosen- 











7 


he had heard of the Morton Street apartment and of Bill Perl 
through the Sarants, but denied having been at that address, 
having ever moved furniture in New York, or having any rec- 
ollection of meeting William Perl (J. A. 32, 103); after check- 
ing dates, he admitted being in New York from February 1 
to February 5 but not during January (J. A. 31, 32, 102, 104). 

In an attempt to dispel any possibility of mistaken identity, 
appellant was flown to Newark, New Jersey, on August 8, 1950, 
and introduced to Floyd Elwyn, Sr., and Mr. and Mrs. Floyd 
C. Elwyn, all of whom identified appellant as a person they 
had seen in the apartment building at 65 Morton Street. 
Floyd C. Elwyn added that he had seen appellant there in July 
1949 and January 1950, and that on one of these occasions 
appellant was in the Sarant apartment eating breakfast in his 
pajamas (J. A. 32, 33, 104-106). Appellant denied ever hav- 
ing seen the Elwyns before, having been in New York City the 
previous summer, or having worn pajamas since the age of 
eleven, and reiterated these denials and disavowed any es- 
pionage activities at any time in a statement subsequently 
submitted to the FBI (J. A. 32-34, 105-107). The substance 
of the foregoing denials, including those previously made to 
the FBI agents in Ithaca, were repeated at the Board hearing 
(J. A. 133, 134, 268, 269; see also J. A. 37, 40). 

Following the encounter at Newark, appellant submitted a 
statement to the FBI concerning his whereabouts during the 
month of January 1950, in which he attempted to document 
each day through references to his own research notes and to 
log books maintained at the Cornell University cyclotron (J. A. 


berg or Morton Sobell. United States y. Perl, 210 F. 2d 457 (C. A. 2). In 
upholding Perl’s conviction, the Court of Appeals took note of the follow- 
ing evidence adduced at the trial: In 1944, Perl, Rosenberg and others 
went to a “walk-up apartment on Morton Street in Greenwich Village 
where, after climbing five flights of stairs, they woke up Al Sarant * * *,” 
talked for half an hour, and then “left Sarant’s apartment” (id. at 460). In 
1946, two of the witnesses met Rosenberg “outside of the apartment house 
where Sarant lived on Morton Street” and later met Perl and Sobel (ibid.). 
Perl subleased Apartment 6-I at 65 Morton Street from Sarant, lived there 
for a substantial period of time, and gave it as his voting residence in 1947 
and 1948; he failed, however, to list that address in a statement of pre- 
vious addresses. in a “Personal [sic] Security Questionnaire” filled out for 
the Atomic Energy Commission (id. at 461). 
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167-170; see also J. A. 29, 30, 33, 34, 108-117). Thereafter, 
in April and June 1951, appellant appeared under subpoena 
before federal grand juries in the Southern District of New 
York investigating the “second echelon” of the Rosenberg spy 
ring (J. A. 35, 36, 111, 116, 117, 134). The questioning there 
was similar to that of the FBI agents (J. A. 35, 111, 134). 

Appellant also testified at the Board hearing to his associa- 
tions with Louis S. Weiss and his wife (J. A. 40, 132, 142-144) ; 
Marcel Scherer (J. A. 83, 84); Kurt Fritz Karl Sitte (J. A. 
155-160); Maxwell Finestone, whom he knew through the 
Sarants in Ithaca and who told appellant that he had lived at 
the 65 Morton Street apartment (J. A. 186-139); and Gary 
Pickard, to whom he had been introduced during the grand 
jury proceedings in New York (J. A. 139). Pickard at that 
time stated that he had lived at 65 Morton Street, remarking 
to appellant that he seemed to remember meeting appellant 
“at 65 Morton Street and I think Max Finestone introduced 
us,” a statement which Dayton denied (J. A. 140). Pickard 
did, however, look familiar to Dayton but he could not place 
_ him (zid.). 

Appellant told the Board that, since the FBI had told him 
a great deal about Sarant, he could not recall for sure whether 
he had any reason to believe that Sarant was a member of the 
Communist Party during the period he knew him (J. A. 153, 
154). Appellant testified that he was not aware at that time, 
if it was a fact, that Sarant was attending Communist Party 
meetings or was a member of a Communist organization, and 
had no reason to believe Sarant was engaged in any subversive 
or disloyal activities (J. A. 154, 155). Appellant was sure that 
his wife, Carol, was never a member of or active in the Com- 
munist Party (J. A. 41, 153, 161), her political views being 
essentially appellant’s views, which he characterized as “left of 
center, but I have never been intrigued enough by the Com- 
munists to ever entertain the idea of becoming a Communist 
Party member, and I have become increasingly so as time went 
on” (J. A. 161, 162). Appellant testified that his association 
with the Joint Anti-Fascist Refugee Committee, an organiza- 
tion designated as subversive on the Attorney General’s list, 
lasted for only a few months in 1941 and 1942 (J. A. 12, 23, 24, 
158, 159). 
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(c) Appellant’s association with Bernard Peters 


Appellant testified that he has maintained an intimate asso- 
ciation with Bernard Peters since a short time after they met 
in 1938 and has no better friend than Peters (J. A. 15-17, 148— 
149). It was Peters who, in 1948, first told appellant of the 
Science for Victory Committee (J. A. 18, 22, 85, 87). Peters 
at that time was working on a highly classified project con- 
nected with the Manhattan Project, at the Radiation Labora- 
tory in Berkeley, California (J. A. 16, 86). Appellant inquired 
through Peters concerning the possibility of a job at the Radia- 
tion Laboratory in the Fall of 1945 and was interviewed but re- 
jected on security grounds (J. A. 85, 86, 93, 94). Appellant 
suspected that the rejection was based in part upon his con- 
nection with the Science for Victory Committee (J. A. 88). 

Apellant testified that he was very sure that Peters was 
not a Communist’ (J. A. 16, 80, 150, 151). Although he had 
no basis for saying that Peters’ wife, Dr. Hannah Peters, could 
not have been a Communist, he had no reason for believing 
that she was, and was inclined to believe that the characteriza- 
tion of her, in the charges filed by the Atomic Energy Commis- 
sion against Dr. J. Robert Oppenheimer, as an “organizer of 
the Professional Section of the Communist Party, Alameda 
County, California” * was in error (J. A. 150, 151). 


7 On June 15, 1949, a newspaper in Rochester, New York had published an 
account of testimony purportedly given by Dr. J. Robert Oppenheimer be- 
fore an executive session of the House Committee on Un-American Activities, 
in which Dr. Oppenheimer characterized Peters as “a dangerous man and 
quite Red”, and testified that Peters had told him that he had been a member 
of the Communist Party in Germany. See U. S. Atomic Energy Commis- 
sion, In the Matter of J. Robert Oppenheimer, Transcript of Hearing before 
Personnel Security Board, 1954, pp. 210-211. Dr. Oppenheimer thereafter 
wrote a letter to the newspaper tending to modify the effect of this testi- 
mony (id. at 213-214; see quotations from letter in appellant’s brief, p. 31). 
When this reversal of position was made an issue in Dr. Oppenheimer’s 
security hearings in 1954, Dr. Oppenheimer testified that the report of his 
testimony had been accurate and that the testimony itself accurately re- 
flected his then recollection, in that he “was convinced it was true” that 
Peters had told him that he had been a Communist Party member. The 
letter to the newspaper had been written, Dr. Oppenheimer stated, in an 
effort to help prevent Peters’ dismissal from his job as a result of the publi- 
cation of the testimony. Hearings, op. cit. supra, 211-215. 

* Id. at 5. 


425807—57——_3 

















10 


Peters, who is a leading cosmic-ray physicist, has been 
working at the Tata Institute in Bombay since 1951 and was 
instrumental in securing the offer of a position for appellant 
there (J. A. 16, 17, 150). The opportunity to work with Peters 
was stated to be one of the chief reasons for appellant’s desire 
to go to India (J. A. 72). 


(ad) Appellant’s purpose in traveling abroad 


Appellant testified that his purpose in desiring to go to India 
was to accept the position at the Tata Institute, where he would 
be working in pure physics and continuing his work as a cosmic- 
ray physicist (J. A. 71, 72, 146), a field of research which he 
characterized as devoid of secrecy (J. A. 71, 72). 

Dr. Dale R. Corson, a Professor of Physics and an associate 
of appellant at Cornell University, testified before the Board 
at the request of apellant (J. A. 118-132; 127). In addition 
to giving testimony tending to corroborate appellant’s account- 
ing of his whereabouts during the month of January 1950 (J. A. 
119-124, 127, 128), Dr. Corson testified that, despite the fact 
that in all fields related to nuclear physics, or indeed any kind 
of physics, there have been developments which have been 
classified and which have gone into classified laboratories such 
as Los Alamos, and despite the fact that the field of cosmic-ray 
research in an allied field to that of atomic energy research, 
cosmic-ray research itself and its results are unclassified (J. A. 
126). So far as he knew the work at Tata Institute was largely 
in cosmic rays and all unclassified (J. A. 129). 


* 2 * * * 


The hearing of January 18, 1955, was adjourned subject to 
reopening (J. A. 166), and on March 29, 1955, was reconvened 
in New York City for the purpose of offering witnesses in con- 
frontation of appellant (J. A. 171). The witnesses, Floyd 
Elwyn, Sr., and Mr. and Mrs. Floyd C. Elwyn, appeared volun- 
tarily and testified to their recollection of appellant’s presence . 
some five years earlier at 65 Morton Street and in Apartment 
6-I of that building. Their testimony was substantially as 
follows: 

Floyd C. Elwyn: Floyd C. Elwyn, superintendent of the 
apartment building at 65 Morton Street, was on the witness 
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stand for close to three hours, most of that time under cross- 
examination by appellant’s attorney (J. A. 221). He testified 
that he had seen appellant at 65 Morton Street on four oc- 
casions; on one of these occasions appellant was in Apartment 
6-I (J. A. 174-245). 

Admitting at the outset that he was ee peeabiy ** * alittle 
bit mixed up on dates right now” since it had “been quite a long 
time since things have passed” (J. A. 175), Elwyn testified 
that the first time he had seen Dayton was approximately a 
year after he started working at 65 Morton Street.° Elwyn 
stated that he recalled having seen appellant, without knowing 
who he was, on two occasions in approximately September or 
October 1949 when they walked past each other in the lower 
hall of the apartment building (J. A. 214-217, 236, 237, 244). 


*Elwyn initially set the date when he began working at 65 Morton Street 
in the following colloquy (J. A. 174): 

“« * * T have resided there now since, let me see, just about six years I 
believe I have resided there continuously. 

QUESTIONS BY THE CHAIRMAN: 

“Q. Since about 1949? A. That’s right, sir. 

“Q. Do you recall roughly the month? <A. I came there in October. 

“Q. Of 49. A. Of ’49, yes.” 

Accordingly, Elwyn initially testified that he had first seen appellant in 
September or October of 1950—an obvious impossibility, as appellant and his 
attorney knew, since it was in August 1950 that Elwyn identified appellant 
at the Newark Airport as the man he had seen at 65 Morton Street in the 
summer of 1949 and January 1950 (J. A. 32, 33, 104-106, 175, 193, 207). 
Elwyn continued throughout his testimony to date the incidents by refer- 
ence to the time he began working at 65 Morton Street, and to express his 
uncertainty as to the exact months in question due to the lapse of time (J. A. 
193, 194, 217). After referring to his income tax forms during a recess, 
Elwyn testified that he had begun working at 65 Morton Street in October 
1948 (J. A. 225, 227). He therefore placed the incidents relative to appel- 
lant in approximately September or October and December of 1949, to the 
best of his recollection (J. A. 225, 226; see also J. A. 219). 

It is here noted that appellant’s interpretation of the “rent book,” to 
which Elwyn referred during the recess in an effort to establish dates, as 
“a record of tenant changes, etc., maintained in chronological order” (Br. 
26, fn. 9; emphasis supplied), is apparently in error. It appears instead to 
be a list of all the apartments in the order of the apartment numbers (e. g., 
Apartment 6-I appears directly after Apartment 6-H (J. A. 228) ), in which 
notations with respect to each apartment are made as they occur in the 
space following the apartment listing (J. A. 226-230, 235-236, 251). The 
fact that the first notation on the page noting the undated termination of 
the Sarant lease was dated “September 1950” would therefore be irrelevant, 
except insofar as it might assist Elwyn’s process of recollection. 
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In addition, according to Elwyn, mail had come for Dayton 
and the mailman had asked for Dayton’s apartment number 
(J. A. 175). 

The first time Elwyn really noticed appellant, he testified, 
was in Apartment 6-I (J. A. 174, 175), after Sarant had notified 
the office that the apartment was to be vacated by the first of 
the month (J. A. 174-176, 195, 197, 199). Elwyn testified that 
he entered the apartment and found the person he now knows 
as Dayton sitting at a card table in pajamas eating crackers 
and milk (J. A. 175-177, 199, 202-203). There ensued a con- 
versation with appellant relative to Sarant and to obtaining 
Finestone’s cooperation in seeing to the removal of the 
furniture.” 

The witness testified that he next saw appellant three or four 
days later, on a Saturday or Sunday morning toward the last of 
the month, when appellant, Finestone, Perl, and a fourth man, 
all of whom appeared very friendly with each other, moved the 
furniture from Apartment 6—I to the basement” (J. A. 177, 178, 
206, 207). During the moving Elwyn came to the door of his 
basement apartment and looked out through the screen door; 
appellant and Finestone were carrying furniture and stopped 
directly in front of Elwyn’s door, facing him, and placed the 
furniture across the hall (J. A. 212, 213). According to Elwyn’s 
testimony, appellant was wearing khaki pants and, he believed, 
a suntan shirt * (J. A. 213). 

Elwyn further testified to the identification at Newark Air- 
port some six or seven months later, and to a subsequent iden- 
tification of appellant at FBI Headquarters in Foley Square 
during a hearing (J. A. 179-181). The witness stated that 


* This is the only direct evidence in the open record indicating that ap- 
pellant was present in Apartment 6-I itself. The Secretary made no finding 
based directly upon this testimony, finding that, on the basis of the open 
record, appellant “was present * * *, on more than one occasion, in the 
apartment building at 65 Morton Street * * *” (S.J. A. 4). 

“Elwyn testified that Finestone owned the furniture and was “in and 
out of the apartment,” as were Perl and others (J. A. 176, 205). 

* Although Elwyn testified that this was the only time he saw appellant 
that morning (J. A. 212, 213), he had previously testified that “* * * some- 
time later the * * * daybed * * * was carried out by Mr. Dayton, if he re- 
members correctly, with another gentleman, and they went up Morton Street 
towards Seventh Avenue.” (J. A. 178, 179.) . 
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“Tt]here is no doubt whatsoever in my mind, which I have 
stated before and I still state, there is no doubt in my mind 
that” appellant, who had been in the hearing room throughout 
Elwyn’s testimony before the Board, was the same man whom 
he had seen in and around Apartment 6-I, 65 Morton Street 
(J. A. 248, 244). 

Mrs. Floyd C. Elwyn: Mrs. Floyd C. Elwyn was called next 
and testified that she saw Dayton, with Finestone and Perl, 
moving furniture from Apartment 6-I to the basement outside 
the Elwyns’ apartment door (J. A. 246, 247). Although she 
could not recall the exact date, she had some idea that it was 
around January 29, 1950, possibly a Sunday (J. A. 247, 25I, 
252). She stated that she went out into the basement and 
took “a good look at the gentlemen” because she was curious 
to see who the people were who had lived in what the other 
tenants referred to as the “ghost” apartment (J. A. 248). 
When the Chairman of the Board indicated appellant and 
asked the witness whether he was one of the three men, she 
replied: “Yes, he was one of the three men. That I do defi- 
nitely remember” (zbid.). Appellant, she said, was wearing 
suntans at the time (J. A. 247). Mrs. Elwyn testified that 
she had observed the three men for approximately five minutes 
and “took a close look at [appellant’s] features” (J. A. 253), 
and it was by his facial features, which she described as aver- 
age, that she was able to identify his photograph when the 
FBI, less than eight months later, showed her several pictures 
and asked her if she recognized appellant (J. A. 250, 253, 
254). 

Mrs. Elwyn also thought she might have seen appellant in 
the lower hall several months prior to the furniture moving 
incident (J. A. 249). 

Floyd Elwyn, Sr.: Floyd Elwyn, Sr., testified that he had 
seen appellant in the 65 Morton Street entrance, on the land- 
ing, on Morton Street, and in the Emerald Grocery Store on 
Hudson Street (J. A. 255, 256, 262), placing the dates originally 
as somewhere between 1943 or 1944 and 1950 but later stating 


that as near as he could recall it was in the latter 1940’s (J. A. 


* The record would appear to indicate that Floyd C. Elwyn also made a 
photo identification of appellant (J. A. 240, 241, 244). 
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260). Elwyn Sr. first learned Dayton’s name, he testified,. 
when he heard a man say to appellant, who was standing on 
the stairs near the mailboxes, words to the effect that “There 
is no mail for you, Mr. Dayton” (J. A. 261, 262). 

The witness testified that he remembered Finestone, Perl 
(who received mail at Apartment 6-I), and Sarant, but that 
he had never seen Dayton in their company (J. A. 258, 259). 

Appellant, at the close of the hearing, reiterated his prior 
denials, adding that he had never worn khaki shirts and pants 
together prior to 1952 (J. A. 268-270). 


3. Final denial and original proceedings in the district court 


On September 7, 1955, appellee informed appellant that, 
after receiving the recommendation of the Board of Passport 
Appeals and after “a review of the entire record”, he had dis- 
approved appellant’s request for passport facilities “under Sec- 
tion 51.135 of the passport regulations” (J. A. 4, 5). 

Appellant filed his complaint in the district court on No- 
vember 4, 1955 (J. A. 1-5). Cross-motions for summary judg- 
ment were filed, accompanied by affidavits and exhibits, includ- 
ing an affidavit of Herbert Hoover, Jr., then Acting Secretary 
of State (J. A. 5-56). The affidavit set forth the reasons for 
the Acting Secretary’s decision and stated that appellant’s ap- 
plication had been denied “under Section 51.135 (c) of the reg- 
ulations” and “in the national interest” (J. A. 55-56). 

After argument, the district court ruled that “the denial of 
plaintiff's application for a passport was a reasonable exer- 
cise of discretion by the Secretary of State under valid regu- 
lations, and that it was not in violation of the due process 
requirements of the Constitution” (J. A. 56). On Febru- 
ary 10, 1956, the court entered an order granting appellee’s 
motion for summary judgment, denying appellant’s motion 
for summary judgment, and dismissing the complaint (J. A. 
56, 57). 

4. Prior appeal in this Court (No. 13,176) and subsequent 

| proceedings in the Department of State 


On appeal to this Court, the judgment of the district court 
was reversed and the case remanded for further, proceedings 
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on the ground that the letter of denial should have specified 
the regulation upon which the denial was based and should 
have set forth findings sufficient to bring appellant within the 
regulation. Dayton v. Dulles, —— U.S. App. D. C. —, 
237 F. 2d 48, 44. The remand directed the Secretary to re- 
consider the application, and requested that, if the application 
were again denied, the Secretary state whether his findings 
were based on evidence openly produced, or, in whole or in 
part, “on secret information not disclosed to the applicant.” 
In the latter event, the Secretary was further requested to 
“explain with such particularity as in his judgment the cir- 
cumstances permit the nature of the reasons why such in- 
formation may not be disclosed,” and to state whether “con- 
siderations of internal security rather than of the conduct of 
foreign affairs” compelled non-disclosure (237 F. 2d at 44-45). 

On October 5, 1956, following the required reconsideration, 
the Secretary of State rendered his Decision and Findings 
(S. J. A. 2-5). Listing his findings in paragraphs numbered 
I through IV, the Secretary set forth in subparagraphs (a) of 
each paragraph findings “based on information in the open 
record, including [with the exception of Paragraph III] appli- 
cant’s own statements”, and, in subparagraphs (b) of each 
paragraph, related findings based upon “confidential informa- 
tion contained in the files of the Department of State, con- 
stituting a part of the record considered by the Passport Office, 
the Board of Passport Appeals, and myself * * *” (S. J. A. 
3-4). These findings related to appellant’s activity and asso- 
ciations in the Science for Victory Committee, his association 
with Alfred Sarant, his presence at 65 Morton Street, and his 
association, both past and prospective, with Bernard Peters. 
The findings do not lend themselves to summarization and 
are too lengthy to repeat here; we therefore respectfully refer 
the court to their full text (S. J. A. 3-4). 

In paragraph V of the Decision and Findings (S. J. A. 5), 
the Secretary stated that he had “reason to believe, on the 
balance of all the evidence, that the applicant is going abroad 
to engage in activities which will advance the Communist 
movement, for the purpose, knowingly and wilfully of advanc- 
ing that movement”. This conclusion was based upon the 











16 


stated findings and the related confidential information, “as 
well as other confidential information * * * the disclosure of 
which might prejudice the conduct of United States foreign 
relations”. In addition, the Secretary took into consideration 
his “serious doubts as to applicant’s general credibility”, based 
upon the contradictory evidence in the open record. Appel- 
lant’s application was accordingly denied under Section 51.135 
(c) of the Regulations, “and because the issuance of a pass- 
port would be contrary to the national interest”. 

In paragraph VI (S. J. A. 5), the Secretary stated that the 
confidential information referred to in paragraphs I through 
IV “relates to the internal security of the United States”, and 
that the substance of this information had been disclosed to 
appellant. The Secretary added that, in his judgment, “to 
disclose publicly the sources and details of this information 
would * * * be detrimental to our national interest” in spe- 
cifically enumerated respects, all disruptive of the intelligence 
system of the Executive Branch of the Government. In addi- 
tion, public disclosure “might, with respect to information re- 
ferred to in paragraph V, prejudice the interest of the United 
States foreign relations”. 

Appellant was advised of the denial of his application by let- 
ter of October 5, 1956, enclosing a copy of the Decision and 
Findings (S. J. A. 6). 


5. Further proceedings in the district court 


On October 10, 1956, appellant filed a second motion for 
summary judgment in the district court (S. J. A. 1-2). On 
October 25, 1956, appellee cross-moved for summary judgment 
(S. J. A. 7). After argument, the district court announced 
its opinion on December 21, 1956 (S. J. A. 7-16), and on Jan- 
uary 3, 1957 entered its order granting appellee’s motion for 
surmmary judgment and dismissing the complaint (S. J. A. 
16-17). The court ruled that Section 51.135 of the Passport 
Regulations is valid (S. J. A. 11-13), and, after noting the 
reasons stated by the Secretary for withholding “the sources 
and details” of the confidential information, further ruled as 
follows (S. J. A. 14): 








ay 


In the light of the foregoing, it is my opinion that the 
denial of a passport to the plaintiff did not violate either 
procedural or substantive due process. 

To hoid otherwise, would be to say that any citizen 
of the United States desiring a passport for the pur- 
pose of going abroad to engage in activities which will 
advance the Communist movement could force issuance 
of the passport unless the Secretary of State made dis- 
closures detrimental to our national interest, affecting 
our internal security, and prejudicing the conduct of the 
United States foreign relations. 


Specifically, the court ruled that, “under the circumstances of 
this case, the manner and use of confidential information ac- 
cord with both procedural and substantive due process” (S. J. 
A. 16). 

On January 18, 1957, appellant filed his notice of appeal to 
this Court (S. J. A. 18). 


STATUTES, PROCLAMATIONS, EXECUTIVE OERDEES, AND 
REGULATIONS INVOLVED 


The pertinent provisions of Titles 8, 22 and 50 of the United 
States Code; of Presidential Proclamations No. 2914 of De- 
cember 16, 1950 and No. 3004 of January 17, 1953; of Execu- 
tive Order No. 7856 of March 31, 1988 (22 CFR 51.75 and 
51.77); and of the regulations of the Secretary of State (6 
F. R. 6069), as found in 22 CFR 53.1 and 53.8, are set forth 
in the Appendix, below, pp. 55-64. The pertinent portions of 
the Passport Regulations and the Rules of the Board of Pass- 
port Appeals (22 CFR, 1956 Supp., 51.135-51.170), are set 
forth in the Appendix to Appellant’s brief, pp. 1-8, and in the 
Appendix to this brief, below, p. 62. 


SUMMARY OF ARGUMENT 


In passing upon appellant’s application for a passport, the 
Secretary of State exercised a broad discretionary power de- 
rived from his executive powers in the field of foreign affairs. 
Congress recognized the latitude of this discretion when, in 
providing for a wartime and emergency system of travel con- 
trol, it chose the passport as the instrumentality through which 


425807—57——-4 
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the Secretary of State was to carry out assigned control func- 
tions. The legislative history of those statutory provisions 
shows that Congress intended the Secretary to deny passports 
to, and thereby restrict the travel of, persons whose travel he 
had reason to believe would be detrimental to the national 
interest. He was authorized to restrict travel, not only in 
eases where strict legal proof of probable detriment was avail- 
able, but, if necessary, upon reasonable suspicion. In the light 
of this legislation and of present-day conditions, Section 51.135 
(c) of the Passport Regulations, precluding the issuance of 
passports to persons who the Secretary has reason to believe are 
deliberately going abroad to engage in activities which will 
advance the Communist movement, establishes a valid guide 
for the exercise of the Secretary’s discretion. 

In denying appellant’s passport application under Section 
51.135 (c), the Secretary did not violate the requirements of 
substantive or procedural due process. Due process, being a 
flexible concept, varies “with the subject matter and the neces- 
sities of the situation.” Moyer v. Peabody, 212 U.S. 78, &. 
Here, the Secretary’s action must be considered in the context 
of both the foreign affairs power and the war power. 

So considered, it is manifest that the Secretary’s conclusion 
that appellant came within the terms of Section 51.135 (c) 
was neither arbitrary nor capricious, and did not violate sub- 
stantive due process. The Secretary’s findings show a pattern 
of association and activity over a long period of time with 
persons of questionable loyalty, including intimate association 
with persons suspected of being engaged in Communist espi- 
onage activities. This pattern fully justified the Secretary’s 
ultimate determination that there was “reason to believe” 
that appellant, a nuclear physicist, is going abroad to engage 
in the proscribed activities. 

The findings in subparagraph (a) are, in turn, supported by 
the open record upon which they are based. These findings 
conform to appellant’s own admissions of activity and associa- 
tions and to the competent testimony of three disinterested 
witnesses. 

Procedural due process was likewise accorded appellant. He 
was fully apprised of the nature of the charges against him and 
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was given ample opportunity to establish his claim of entitle- 
ment to a passport in two hearings—one informal hearing in 
the Passport Office and one formal, two-part hearing before the 
Board of Passport Appeals. In the latter hearing, appellant 
was confronted by and was allowed to cross-examine three dis- 
interested witnesses who testified concerning the only major 
objective facts which were disputed by appellant. Following 
this hearing, the Secretary of State examined the files in appel- 
lant’s case and rendered a decision based upon “the balance of 
all the evidence.” Due process requires no more. 

In view of the foregoing, such reliance as was placed upon 
information the sources and details of which were not dis- 
closed to appellant for reasons of internal security, and upon 
information the disclosure of which might prejudice the con- 
duct of United States foreign relations, did not constitute a 
violation of procedural due process. Appellant’s argument 
that he has an absolute right to full disclosure, such as to com- 
pel the Secretary to choose between full disclosure and aban- 
donment of the travel controls which it is his duty to enforce, 
is not supported by reason or authority. In times of emergency 
such as the present, the interests of the individual must ac- 
commodate themselves to those of the nation as a whole, at 
least to the extent of permitting the Secretary of State the 
limited use of confidential information disclosed by the record 
in this case. Moreover, as a practical matter the Secretary 
could not operate the travel control system enjoined on him by 
Congress and the President if he were required to afford full 
confrontation and cross-examination in all cases of passport 
denial. 

The Secretary’s action likewise did not violate appellant’s 
rights under the First Amendment. In any event, it is beyond 
the power of the courts to compel the Secretary to issue a pass- 


port to appellant. 
ARGUMENT 


Introductory 


Although appellant’s challenge to the validity of the Secre- 
tary’s action in this case is, as is usual in such passport cases, 
an all-encompassing one, extending to assaults upon the Secre- 
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tary’s basic authority to deny passports to citizens, he appears 
to view the question of whether the requirements of substan- 
tive and procedural due process have been met in this case as 
the fundamental issue. We agree with this view. But since 
the requirements of “due process” can only be arrived at by 
considering all the circumstances of any given case and by 
placing the process involved in its proper context, we open our 
argument with a review of the history, nature and scope of the 
passport powers of the Secretary of State. Only then do we 
proceed to an analysis of the particular actions here under re- 
view, and finally to the specific question of the use of confiden- 
tial information. Much of this preliminary material will be a 
rephrasing of arguments already made by the Secretary in the 
nine other appeals involving passport applications by citizens 
which have been before this Court in the past two years. 
Much, however, has of necessity been omitted or summarized 
due to space limitations and in the interest of avoiding undue 
repetition. We respectfully refer the Court to the earlier 
briefs for more detailed treatment of many of the points made 
below. 
I 


The Secretary of State is validly authorized to refuse to issue 
a passport to a person who he has reason to believe is going 
abroad to engage in activities which will advance the Com- 
munist movement for the purpose, knowingly and wilfully, 
of advancing that movement 


A. The Executive authority of the Secretary of State in the fleld of foreign 
affairs gives him broad discretionary powers in the matter of passport 
issuance 

1. Historical background of the Secretary's passport powers 


Passports issued by the United States have not changed their 
form or nature since the early days of the Republic. Perhaps 


“ Dulles v. Nathan, No. 12727, 96 U. S. App. D. C. 190, 225 F. 24 29; Shacht- 
man v. Dulles, No. 12406, 96 U. S. App. D. C. 287, 225 F. 2d 988; Robeson V. 
Duilies, No. 12983, 98 U. S. App. D. C. 313, 235 F. 2d 810; Boudin v. Dulles, 
Nos. 13130, 13031, 98 U. S. App. D. C. 305, 235 F. 2d 582; Kraus v. Dulles, 
No. 12820, 98 U. S. App. D. C. 343, 235 F. 2d 840; Dayton v. Dulles (prior 
appeal), No. 13176 — U. S. App. D. C. —, 237 F. 2d 43; Kent v. Dulles, No. 
13297 ; Briehl Vv. Dulles, No. 13317; and Stewart v. Dulles, Nos. 13533, 13622 
and 13638. The last three cases were reargued before the Court sitting in 
banc on January 29, 1957 and have not yet been decided. 
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the earliest judicial description of the nature of a passport 
appears in Urtetiqui v. D’Arcy, 9 Pet. (U. 8.) 692, 699: - 


* * * Tt is a document, which, from its nature and 
object, is addressed to foreign powers; purporting only 
to be a request that the bearer of it may pass safely 
and freely, and is to be considered rather in the char- 
acter of a political document, by which the bearer is 
recognized, in foreign countries, as an American citizen ; 
and which, by usage and the law of nations, is received 
as evidence of the fact. * * * 


See also United States v. Browder, 113 F. 2d 97, 98-99 (C. A. 2). 
A passport certifies the bearer “to be entitled to such protection 
as the Government can give its citizens in foreign countries.” 
13 Ops. Att’y Gen. 89 (1869). 

The authority of the Secretary of State in the matter of pass- 
port issuance derives from the Executive powers residing in 
him as the chief Executive officer under the President in the 
field of foreign affairs. Until the middle of the 19th Century, 
passports were issued without any congressional authorization.* 
In exercising this power, the Secretary has traditionally been 
recognized as acting in a wholly discretionary capacity.” 
Perkins v. Elg, 307 U.S. 325, 350; Muller v. Sinjen, 289 Fed. 
388, 394; 3 Moore, International Law Digest, 902 (1906); 3 
Hackworth, Digest of International Law, 468 (1942). This 
discretionary power of the Secretary of State to decline to issue 
@ passport has always carried with it the power to hamper or 
embarrass to a greater or lesser degree, the travel of citizens 
abroad, since the very purpose of a passport has always been 
to facilitate the applicant’s entry into, or mobility or safety 
within, a foreign country. 


* Stuart, Safeguarding the State Through Passport Control, 12 Dept. of 
State Bull. 1066 (1945) ; Dept. of State, The American Passport, 77 (1898). 

** As a necessary adjunct to his duties and powers in the passport field, the 
Secretary has, of course, always had inherent authority to issue regulations, 
both procedural and substantive, to serve as a guide in the exercise of his 
discretion. Reasonable regulations defining categories of citizens to whom 
passports will or will not be granted, such as Section 51.135, are therefore 
fully authorized by the Secretary’s inherent powers and do not require con- 
gressional sanction. As the court below recognized, however, Congress has 
added its sanction. See S. J. A. 12, citing 22 U. S. C. 211a and Executive 
Order No. 7856, 3 F. R. 799, 22 CFR 51.1, et seq. 
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Congress in no way altered the Secretary’s traditional .au- 
thority to grant or deny passports in his discretion, or to issue 
regulations relating thereto, when it enacted legislation deal- 
ing with passports. Rather, Congress recognized and imple- 
mented the existing authority when, in 1856, it enacted the 
forerunner of the statute which is now codified as follows in 
22 U.S.C. 211a: 


The Secretary of State may grant and issue pass- 
ports * * * under such rules as the President may 
designate and prescribe for and on behalf of the United 
States, and no other person shall grant, issue, or verify 
such passports. 


This statute was designed to put an end to the former prac- 
tice of officers of the various states, as well as of other federal 
officials, of issuing certificates of citizenship and documents in 
the nature of letters of introduction to foreign officials* The 
statute served to give the Secretary of State sole authority in 
this field. It neither added to nor detracted from his modest 
power to inhibit the travel of American citizens abroad, nor, as 
the court expressly recognized in Miller v. Sinjen, 289 Fed. 388, 
395, did it alter his power to exercise his discretion in issuing 
passports. See also 23 Ops. Att’y Gen. 508, 511 (1901). 


2. Special passport powers during time of war or national emergency 


While the Secretary has always had a modicum of power to 
control travel to whatever extent the withholding of his sanc- 
tion, in the form of a passport, might affect the ability to travel, 
we shall assume for present purposes that this inherent power 
of the Secretary did not necessarily include the power, absent 
congressional authorization, to impose a direct restraint upon 
travel by preventing a citizen’s departure from or entry into 
the United States because he lacked a passport.* 


“Dept. of State, The American Passport, 36-42 (1898) ; Borchard, The 
Diplomatic Protection of Citizens Abroad, 496 (1915); 3 Moore, Interna- 
tional Law Digest, 862, et seq. (1906). 

“” During the Civil War, however, Secretary of State William H. Seward 
issued an order prohibiting the departure from or entry into any port of 
the United States of any person who did not have a passport. A subse- 
quent order prohibited the issuance of a passport to any citizen subject to 
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It is for this reason that Congress has from time to time, 
during periods of war or national emergency, enacted legisla- 
tion authorizing the Secretary to exercise his passport powers 
in such a way as to control the travel into and out of the country 
of persons entitled to apply for passports.” See Trading With 
the Enemy Act of 1815, 3 Stat. 199. The present legislation 
derives from that enacted in World War I. With the entry of 
the United States into that war, the pressing need to control 
the travel of citizens in the interest of national defense and 
security was recognized by Congress and implemented by the 
Act of May 22, 1918 (40 Stat. 559). As presently codified in 
8 U.S. C. 1185, this statute provides that the President may, 
by proclamation, make departure from the United States with- 
out a passport unlawful during time of war or proclaimed na- 
tional emergency.” See Appendix, p. 55. This authority was 
invoked on January 17, 1953, by Proclamation No. 3004 (Ap- 
pendix, pp. 57-60), citing the existing state of emergency pro- 
claimed on December 16, 1950, in Proclamation No. 2914 (Ap- 
pendix, pp. 56-57). 

It is clear from the legislative history of this enactment that 
Congress had no intention of changing the established nature 
of a passport or of restricting the traditional discretion of the 


military service, in the absence of the posting of a bond. Dept. of State, 
The American Passport, 49-54 (1898) ; 3 Moore, op. cit. supra, 1015-1022. 
Under these regulations, passports could be issued upon “satisfactory 
assurance” of the applicant’s “loyalty”. 3 Moore, op. cit. supra, 1017. 

* That Congress, in the exercise of its war powers, has the power to au- 
thorize such limited controls in time of proclaimed emergency is scarcely 
open to question, in view of the far more stringent controls upon the move- 
ment of citizens permitted by the Supreme Court in Hirabayashi v. United 
States, 320 U. S. 80, 92, and Korematsu v. United States, 323 U. S. 214, 217- 
218; see also Yakus v. United States, 321 U. S. 414, 443. This Court has, 
in fact, specifically upheld the validity of the travel restrictions here at 
issue in Communist Party of the United States v. Subversive Activities 
Control Board, 96 U. S. App. D. C. 66, 223 F. 2d 531, 555 and Shachtman v. 
Dulles, 96 U. S. App. D. C. 287, 225 F. 2d 938, 940-942; see also Bauer v. 
Acheson, 106 F. Supp. 445, 449-452. 

A detailed history of the changes in the 1918 Act resulting in the pres- 
ent statute and of the Presidential Proclamations, Executive Orders, and 
regulations implementing these provisions was furnished this Court in the 
form of a Memorandum of Appellee in Response to Inquiry by the Court 
in Kent v. Dulles, No. 13297, and Briehl v. Dulles, No. 13317. 
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Secretary of State in this field™ To the contrary, the pur- 
pose was to take advantage of the Secretary’s recognized dis- 
cretion in passport matters and to leave him wide latitude in 
determining, in the light of the national interest, which in- 
dividual citizens would be granted passports—and thus be 
permitted to travel abroad—and which citizens would be re- 
strained by the withholding of a passport. Congress acted 
on the assumption that in the absence of such a statute. no 
person suspected of espionage or subversion could be prevented 
from leaving the country—no matter how strong the suspi- 
cion-—unless the Executive branch took him into custody and 
produced competent evidence of criminal activity sufficient 
to withstand a writ of habeas corpus and to justify criminal 
prosecution. Jt was precisely this evidentiary obstacle which 
the 1918 Act sought to overcome. Congress envisaged that, 
under the statute’s provisions and in the light of the emer- 
gency conditions, the Secretary of State would act as in his 
best judgment the situation seemed to require. He was not 
to be bound by technical rules of evidence, nor was he to deny 
a passport only in those cases where the substantial evidence 
in a public record seemed sufficient to satisfy a court that such 
@ restraint was justified.~ 





= Since the 1952 congressional materials shed little light on the purpose 
of Section 1185, we shall look to the legislative history of the 1918 Act. 
Cf. Allen v. Grand Central Aircraft Co., 347 U. 8. 535, 541. 

*™The broad discretion vested in the Secretary in this statute presents 
no constitutional problem of unlawful delegation. To the contrary, any 
attempt by Congress to narrow the scope of the Secretary’s pre-existing 
discretion, by the specific and restrictive definition of categories of persons 
to whom passports were to be denied, might well have raised questions 
as to the validity of such a trespass upon Executive prerogatives in the 
field of foreign affairs. Cf. United States v. Curtiss-Wright Export Corp., 
299 U. S. 304, 319-322; see also United States ex rel. Knauff v. Shaughnessy, 
338 U. S. 537, 542-543, upholding the standard here involved in the case 
of an alien excluded under the provisions of what is now 8 U. S. C. 1185. 
Moreover, “a constitutional power implies a power of delegation of authority 
under it sufficient to effect its purposes”, particularly when, as here, the 
authority delegated derives from congressional war powers. Lichter v. 
United States, 334 U. S. 742, 778-783. See also cases cited below, p. 28. 

* Indeed, the 1918 Act was made operative by the following provision 
of Presidential Proclamation of August 8, 1918 (40 Stat. 1829, 1831; em- 
phasis added) : 

No citizen of the United States shall receive a passport entitling him 
to leave the United States, unless it shall cefirmatirely appcar that 
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This was made clear in the congressional statement of the 

an conditions which the Act was designed to remedy, contained 
in the Report of the House Foreign Affairs Committee which 
accompanied the bill which was enacted into law in 1918 (H. 

Rept. No. 485, 65th Cong., 2d Sess., pp. 2-3; emphasis added): 





The bill is intended to stop an important gap in the ! 
war legislation * * *. That some supervision of 
travel by American citizens is essential appeared from 
statements made before the committee at the hearing 
upon the bill. One case was mentioned of a United 
States citizen who recently returned from Europe after 
having, to the knowledge of our Government, done work 
in a neutral country for the German Government. 
There was strong suspicion that he came to the United 
States for no proper purpose. Nevertheless not only | 
was it impossible to exclude him but it would now be | 
impossible to prevent him from leaving the country if | 
he saw fit to do so. The known facts in his case are | 
not sufficient to warrant the institution of criminal | 
prosecution, and in any event the difficulty of securing | 

! legal evidence from the place of his activities in Europe 
may easily be imagined. 

It is essential to meet the situation that the Execu- 
tive should have wide discretion and wide authority of 
action. No one can foresee the different means which 
may be adopted by hostile nations to secure military in- . 
formation or spread propaganda and discontent. * * * 

The committee was informed by representatives of 
the executive departments that the need for prompt | 
legislation of the character suggested is most pressing. 
There have recently been numerous suspicious depar- 
tures for Cuba which it was impossible to prevent. | 

Other individual cases of entry and departure at vari- 
ous points have excited the greatest anxiety. This is 
particularly true in respect of the Mexican border, | 
passage across which cannot legally be restricted for | 








there are adequate reasons for such departure or entry and that such.. 
departure or entry is not prejudicial to the interest of the United States. 
425807—5S7——_5 
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many types of persons reasonably suspected of aiding 
Germany’s purposes. 

The fundamental issue in this case is whether a statute 
which embodies the legislative intention thus expressed is con- 
stitutional. We submit that the recent series of cases involv- 
ing passports demonstrates that it is.** They have held that 
Section 1185 imposes a valid governmental restraint upon the 
“right to travel,” subject, however, to the due process require- 
ments of the Fifth Amendment. But even in requiring due 
process, the courts have recognized once more, first, that pass- 
ports retain their basic character as political documents even 
when used as a means to control travel, and second, that the 
issuance of passports remains a matter fundamentally within 
the discretion of the Secretary of State. In the first.such case, 
Bauer v. Acheson, 106 F. Supp. 445 (D. C. C.), the majority 
of the three-judge district court stated (2d. at 451-452; em- 
phasis added) : 

The court recognizes that in the matter of passports 
the executive department of the government, acting 
through the Secretary of State. must necessarily be 
accorded wide discretion in determining when and where 
the protection of the United States may be extended 
to an American citizen travelling abroad, and that it 
should also have discretion to deny such protection to 
persons whose activities abroad might be in conflict 
with its foreign policy. 

This Court made a similar observation in Communist Party 
of the United States v. Subversive Activities Control Board, 
96 U. S. App. D. C. 66, 223 F. 2d 531, 555-556. And in 
Shachtman v. Dulles, 96 U. S. App. D. C. 287, 225 F. 2d 938, 
941-942, directly predicated upon the denial of a passport, 
the Court said (emphasis added): 


* * * For reasons thus suggested the issuance of pass- 
ports throughout our history has been left to the judg- 
ment of the Secretary of State under Presidential 
regulation, and is subject only to constitutional safe- 
guards. And even these must be defined with cautious 


* See above, p. 20, fn. 14. 
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regard for the responsibility of the executive in the con- 
duct of foreign affairs. 


None of the succeeding decisions by this Court in this field 
have in any way altered the views just set forth. See cases 
cited above, p. 20, fn. 14. 


B. Section 51.135 (c) of the Passport Regulations is a valid self-imposed 
guide for the exercise of the Secretary’s discretion 


Returning to the immediate context of the present case, the 
question which first presents itself is whether Section 51.135 
(c) of the Passport Regulations, under which the Secretary 
denied appellant’s passport application, sets forth a valid cate- 
gory of persons to whom passports are to be denied in the 
exercise of the Secretary’s discretion. We think it plain that 
it does. This Court has already held in the Communist Party 
case, supra, that the Secretary of State may validly deny pass- 
ports to present members of the Communist Party. See 223 
F. 2d at 555. Surely the Secretary may equally deny passports 
to the following category of persons as set forth in Section 
51.135 (c): 


Persons, regardless of the formal state of their 
affiliation with the Communist Party, as to whom there 
is reason to believe, on the balance of all the evidence, 
that they are going abroad to engage in activities which 
will advance the Communist movement for the purpose, 
knowingly and wilfully of advancing that movement. 


1. Appellant attacks this conclusion on several grounds, the 
first being that Section 51.135 (c) is unlawfully “vague and 
ambiguous” (Br. 46-47). We submit that, to the contrary, 
the criterion there set forth is clear and meaningful, whether 
or not it is read in the light of the congressional admonition 
that “the Executive should have wide discretion and wide 
authority of action” (H. Rept. No. 485, 65th Cong., 2d Sess., 
p. 2). This is particularly true at a time when “disloyalty is 
screened by ideological patterns and techniques of disguise 
which make it difficult to identify.” Wzeman v. Updegraff, 344 
U.S. 183, 188. In view of the nature of the Communist move- 
ment, no more precise and definite category is possible or even 
necessary. 
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Hence, even if the constitutional doctrine of vagueness had 
any application to this type of administrative guide-post, the 
requirements of that doctrine would be met. But that doctrine 
is notin fact applicable here. We are not dealing, as appellant 
would have it, with either a criminal statute or a criminal indict- 
ment, but with an administrative guide for the exercise of dis- 
cretion under dual authority: executive powers in the field of 
foreign affairs and a congressional grant of power to control 
travel. In these circumstances, the standards of Section 51.1385 
(c) are entirely adequate. Cf. Lichter v. United States, 334 
U. S. 742; American Power Co. v. S. E. C., 329 U.S. 90, 104; 
Yakus v. United States, 321 U.S. 414, 423-424; Natwnal Broad- 
casting Co. v. United States, 319 U. S. 190, 225-226: Opp 
Cotton Mills v. Administrator, 312 U.S. 126; Sunshine Anthra- 
cite Coal Co. v. Adkins, 310 U. 8. 381; United States v. Rock 
Royal Co-op, 307 U. S. 533, 574; Hampton & Co. v. United 
States, 276 U.S. 394. 

For the same reasons, and in the light of the legislative in- 
tent, there is no infirmity in permitting the Secretary to base 
his decision upon a finding of “reason to believe, on the basis 
of all the evidence.”” For as the Lord Chancellor of England 
said in a remarkably similar context: 


+ + + 


as preventive justice proceeds upon the prin- 
ciple that a person should be restrained from doing some- 
thing which, if free and unfettered, it is reasonably prob- 
able he would do, it must necessarily proceed in all cases, 
to some extent, on suspicion or anticipation as distinct 
from proof.* 


= Rez v. Halliday (Ez parte Zadig) [1917], A. C. 260 at 269. The House 
of Lords was there enforcing an administrative regulation authorizing the 
Secretary of State, for the duration of World War I, not merely to restrict 
the travel of British subjects but to place them in detention camps whenever 
«* * * it appears to the Secretary of State that for securing the public 
safety or defense of the realm it is expedient in view of the hostile origin 
or associations of any person that he shall be * * * interned in such place 
as may be specified * * *”. In a case upholding a similar regulation in 
World War II, Lord Macmillan said (Liversidge v. Anderson [1942], A. C. 
206, 253) : 

* * * T may also quote the words of Lord Finlay, L, C. in Rez v. 
Halliday: “It seems obvious that no tribunal for investigating the 
question whether circumstances of suspicion exist warranting some 
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Moreover, any applicant denied a passport under Section 
51.135 (c) who possessed sufficient awareness of the world about 
him to have occasion to travel abroad in the first place, could 
not help but be put on adequate notice of the nature of the 
reasons supporting the denial by a recitation 2 haec verba of 
the regulation’s provisions. Cf. American Communications 
Assoc. v. Douds, 339 U. 8. 382, 412-413. This is particularly 
true where, as here, the applicant is fully apprised of specific 
information which caused him to be placed within the general 
category. 

2. Appellant also contends that this regulation and the denial 
of a passport thereunder “conflict with the will of Congress” 
as expressed in Section 6 of the Internal Security Act of 1950 
(64 Stat. 993, 50 U.S. C. 785; below, pp. 63-64). He argues 
that that provision has not yet been made effective by the reg- 
istration of a “Communist organization,” and, in any event, is 
of narrower scope than Section 51.135. In effect, appellant’s 
argument is that the Internal Security Act occupies the field 
and that it deprived the Secretary of whatever discretion he 
might otherwise have possessed. 

This argument is readily answered. In the first place, ap- 
pellant points to no express language in the Act nor to anything 
in the legislative history thereof which would substantiate the 
the surprising contention that Congress intended by this statute 
to narrow the Secretary’s traditional discretion.** Moreover, 
the Secretary’s regulations and the provisions of Section 6 are 
designed for different purposes and are accordingly far from 
co-extensive. Section 51.135 establishes categories of persons 
to whom passports will be denied in the exercise of administra- 
tive discretion; the statute, on the other hand, defines crimes 
punishable by fine and imprisonment. (See Section 15 of the 
Act, 50 U.S. C. 794.) 

Finally, the Internal Security Act of 1950, far from detract- 
ing from the validity of Section 51.135 (c), in fact lends sup- 


restraint can be imagined less appropriate than a court of law.” The 
question is one of preventive detention justified by reasonable proba- 
bility, not of criminal conviction which can only be justified by legal 
evidence. 
™ In fact, it was generally recognized during the debates that the Secretary 
of State had the power to, and did, in his discretion, deny passports to Com- 
munists. See 96 Cong. Rec. 13755-13757, 14538, 14599-14600; see also Veto 
Message of President Truman, 96 Cong. Rec. 15629. 
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port to it. In Section 2 (8) of the Act (50 U.S. C. 781 (8), 
Appendix, p. 63), Congress set forth a legislative finding that 
“travel of Communist members, representatives, and agents 
from country to country facilitates communication and is a pre- 
requisite for the carrying on of activities to further the pur- 
poses of the Communist movement”. In Section 2 (9) (50 
U. S. C. 781 (9). Appendix, p. 63), Congress declared that 
nersons “who knowingly and wilfully participate in the world 
Communist movement * * * in effect repudiate their alle- 
giance to the United States, and in effect transfer their alle- 
giance * * *” toa foreign power. In the light of these find- 
ings. it is frivolous to contend that the Secretary acts contrary 
to “the will of Congress” when he denies a passport to a person 
found to be going abroad with the deliberate purpose of engag- 
ing in activities which will further the Communist move- 
ment.** This is particularly true when it is remembered that 
allegiance is the touchstone of eligibility to apply for passports 
(22 U.S. C. 212, Appendix, p. 60).”* 


II 


The district court properly ruled that the denial of appel- 
lant’s application for a passport was'not in violation of the 
due process requirements of the Constitution 


We now turn to a consideration of whether the Secretary’s 
determination in appellant’s case meets the requirements of 
due process. We take up first the general requirements of 
due process of law, and then discuss those requirements as 
specifically applied to this case. 


*The Secretary would clearly be justified in taking these legislative 
findings into consideration in establishing criteria for passport denial. 
Hintopoulos v. Shaughnessy, 353 U. S. 72, 78-79. 

* Aside from his attack on the substantive provisions of Section 51.135 
(c), appellant contends that the Passport Regulations as a whole were 
void ab initio because promulgated in violation of Section 4 of the Admin- 
istrative Procedure Act (5 U. S. C. 1008) (Br. 50). For our answer to this 
contention, see the Secretary’s brief in the Brieh? case, No. 13317, p. 33, 
fn: 22. 
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a A. The due process clause and passport issuance 
Le 1. The nature of the due process clause 
= As Mr. Justice Holmes cogently observed in Moyer v. Pea- 
body, 212 U.S. 78, &, “it is familiar that what is due process 


of law depends on circumstances. It varies with the subject 
matter and the necessities of the situation.” Cf. Wolf v. Colo- 
rado, 338 U. S. 25, 27; Federal Communications Comm’n v. 
W.J.R., 337 U. S. 265, 275. To quote a recent summary of 
the Supreme Court’s decisions in this area (Joint Antt-Fascist 
Refugee Committee v. McGrath, 341 U. S. 123, 163, Frank- 
furter, J., concurring) : 


Due process is not a mechanical instrument. It is 
nota yardstick. Itisaprocess. It isa delicate process 
of adjustment inescapably involving the exercise of 
judgment by those whom the Constitution entrusted 
with the unfolding of the process. 


* + + * * 


The precise nature of the interest that has been ad- 
versely affected, the manner in which this was done, 
the reasons for doing it, the available alternatives to 
the procedure that was followed, the protection implicit 
in the office of the functionary whose conduct is chal- 
lenged, the balance of hurt complained of and good 
accomplished—these are some of the considerations that 
must enter into the judicial judgment. 


And in Betts v. Brady, 316 U. S. 455, the Court said at page 
462 (emphasis added) : 


Due process of law * * * formulates a concept less 
rigid and more fluid than those envisaged in other spe- 
cific and particular provisions of the Bill of Rights. 
Its application is less a matter of rule. Asserted denial 
is to be tested by an appraisal of the totality of facts 
in a given case. That which may, in one setting, con- 
stitute a denial of fundamental fairness, shocking to the 
universal sense of justice, may, in other circumstances, 
and in the light of other considerations, fall short of 
such denial. 
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Cf. VN. L. R. B. v. Mackay Radio & Telegraph Co., 304 U.S. 
333, 351. 

While the due process clause, in common with other pro- 
visions of the Constitution, affords protection to the rights 


of individual citizens, those rights are not absolute, for the 
Constitution also extends equally vital powers to the Gov- 
ernment, such as the Commerce and the War powers. When 
these rights clash, the problems posed thereby can be resolved 
only by “balancing the conflicting individual and national in- 
terests involved.” American Communications Ass’n v. Douds, 
339 U. S. 382, 410. 





2. The nature of the powers exercised 


These interests must be considered in the light of all the 
circumstances. Among these circumstances is the nature of the 
two powers here involved: the power of the Executive in the 
field of foreign affairs and the war power. 

The nature of the foreign affairs powers of the President and 
his subordinates. and the broad discretion which is his in exer- 
cising that power, even when his actions impinge upon the 
constitutional rights of citizens, are too well known to this 
Court to merit lengthy discussion. Particularly pertinent to 
the question at hand, however, are the following statements 
in United States v. Curtiss-Wright Export Corp., 299 U. S. 304, 
319-322: 


It is important to bear in mind that we are here deal- 
ing not alone with an authority vested in the President 
by an exertion of legislative power, but with such an 
authority plus the very delicate, plenary and exclusive 
power of the President as the sole organ of the federal 
government in the field of international relations. * * * 


* * * * * * 


When the President is to be authorized by legislator 
to act in respect of a matter intended to affect a situa- 
tion in foreign territory, the legislature properly bears 
in mind the important consideration that the form of 
the President’s action—or, indeed, whether he shall act 
at all—may well depend, among other things, upon the 
nature of the confidential information which he has or 
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may thereafter receive, or upon the effect which his ac- 
tion may have upon our foreign relations. * * * 


The question of whether the action of the Secretary in deny- 
ing appellant’s application violated due process must also be 
judged by the standards applicable to legislative and executive 
exercises of the war power, since it is only in time of war or 
national emergency that there can be any question of a gov- 
ernmental deprivation of rights in the denial of a passport appli- 
cation (see above, pp. 22-24). The absence of actual hostilities 
at the present time is immaterial, since it is well established 
that the war powers “necessarily include authority to take pre- 
ventive measures against activities that may cause international 
misunderstandings, which, in turn, may lead to war, as well 
as against endeavors to subvert, undermine, or overthrow the 
government”. United States v. Peace Information Center, 97 
F. Supp. 255 at 261 (D. D. C.); see also Henderson v. Bryan, 
46 F. Supp. 683, 685 (S. D. Cal.) ; Ashwander v. T. V. A., 297 
U.S. 288; ef. United States v. Nugent, 346 U.S. 1, 9, concerning 
@ peacetime draft statute. Nor can there be any doubt that 
the substantive provisions of Section 51.135 (c) are aimed at 
the very dangers which prompted the President to proclaim 
the state of national emergency in 1950 and to invoke additional 
travel restrictions. See Appendix, p. 56.” 

In judging the validity of the Secretary’s actions in this case, 
it is necessary to bear in mind the vast extent of the war power. 
See United States v. Macintosh, 283 U.S. 605 at 622-623. His- 
tory shows that where the national interest is of such impor- 
tance as to require the invocation of the war power, the courts 
will go very far in permitting legislative or executive limitation 

” Appellant’s statements on pp. 42-43 of his brief in effect constitute an 
invitation to this Court to review the political determination that world 
conditions today justify the continuation of the state of national emergency 
proclaimed in Proclamation No. 2914. Such a determination is nog; how- 
ever, subject to judicial scrutiny. Cf. Ludecke v. Watkins, 335 U. S. 160, 
167-170; United States ex rel. Knauff v. Shaughnessy, 338 U. S. 537, 546; 
see also Harisiades v. Shaughnessy, 342 U. S. 580, 590, where the court said: 

* * * It would be easy for those of us who do not have security 
responsibility to say that those who do are taking Communism too 


seriously and overestimating the danger. * * * But * * * [j]udicially 
we must tolerate what personally we may regard as a * * * mistake. 
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of the usual protections. Thus, in ordinary times, excluding 
all American citizens of a particular ancestry from their homes 
and livelihoods on the ground of potential disloyalty—with no 
notice, no hearing, and no recourse to procedures for determin- 
ing if the individual citizen is disloyal in fact—would undoubt- 
edly be held “arbitrary” and contrary to due process of law. 
But such action taken under the war power in 2 time of na- 
tional emergency, as a precautionary measure against espionage 
and sabotage, has been held constitutional. Korematsu v. 
United States, 323 U.S. 214. Similarly, a compulsory curfew, 
declared by administrative order, applicable only to citizens 
of a certain ancestry and subject to criminal proceedings for 
its violations, was upheld in Hirabayashi v. United States, 320 
U.S. 81, despite the absence of any procedures for determining 
whether the individual citizen might endanger the national 
security. The Supreme Court cited these cases with approval 
in a 1952 deportation case, following this comment on the war 
power and the due process clause (Harisiades v. Shaughnessy, 
342 U.S. 580, 591): 


* * * [T]he Due Process Clause does not shield the 
citizen from conscription and the consequent calamity 
of being separated from family, friends, home and busi- 
ness while he is transported to foreign lands to stem the 
tide of Communism. * * * When citizens raised the 
Constitution as a shield against expulsion from their 
homes and places of business, the court refused to find 
hardship a cause for judicial intervention. 


This is the background against which the constitutionality 
of the Secretary’s action must be judged. 


3. Prior holdings relating to due process in the issuance of passports 


In applying the general requirements of due process to the 
field“of passport issuance, the courts, and this Court in par- 
ticular, have narrowly restricted the scope of their review of 
the actions of the Secretary of State in withholding or revok- 
ing passports. When the issue has been one of substantive 
due process, this Court has limited itself to deciding “whether 
the refusal for the reason given * * * was arbitrary.” 
Shachtman v. Dulles, 96 U.S. App. D. C. 287, 225 F. 2d 938, 
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7 941. See also Kraus v. Dulles, 98 U.S. App. D.C. 343, 285F. 


2d 840. As to procedural due process, the courts have not yet 
spelled out specific requirements, but they have given some 
indications of their views. In Bauer v. Acheson, 106 F. Supp. | 
445, 451, the three-judge district court said: 


* * * Due process does not require a judicial hear- 
ing, but merely a procedure in which the elements of 
fair play are accorded. Essential elements of due proc- 
ess are notice and an opportunity to be heard before 
the reaching of a judgment, but the particular proce- 
dure to be adopted may vary as appropriate to the dis- 
position of issues affecting interests widely varying in 
kind. 

In Boudin v. Dulles, 98 U. 8. App. D. C. 305, 235 F. 2d 532, 
533, this Court’s citation of its order in the Nathan case (“cef. 
Dulles v. Nathan, 96 U.S. App. D. C. 190, 225 F. 2d 29 (1955)”) | 
made it plain that the Secretary’s consideration of information 
undisclosed to the applicant in passport proceedings would 

not necessarily be inconsistent with “a quasi-judicial hearing” 

such as was required in the Nathan order. 








BS was neither arbitrary nor capricious for the Secretary to conclude, 
on the basis of his findings, that appellant’s case came within the terms 
of Section 51.135 (c) of the Passport Regulations 

Appellant’s specific objections to the actions of the Secre- 

tary in this case begin with the claim that he has been denied 
substantive due process. Appellant contends that, “even in 
their totality, the findings and the confidential information re- 
lied on do not afford a rational basis for the decision here” 
(Br. 23; see also 16-22). He thus argues in effect that the 
Secretary could not, without being arbitrary or capricious, 
“have reason to believe, on the balance of all the evidence [as 
epitomized in the findings], that the applicant is going abroad 
to engage in activities which will advance the Communist 
movement for the purpose, knowingly and wilfully of advanc- | 
ing that movement” (S. J. A. 5). We take sharp issue with 
this view. 

The findings and related confidential information (S. J. A. 

3-4) established the following pattern of association and activ- 
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ity extending over a protracted period of time: during 1943 and 
1944, chairmanship of a committee indicated to have been 
conceived and organized by Communist Party officials as a 
front for propaganda and espionage activities, and association 
therein with Frank and Sandra Collins and Rose Segure, all 
of whom were instrumental in organizing the committee and 
all of whom were indicated to have been Communist Party 
members at the time; from 1946 to 1950, close association— 
including the sharing of his house for eight months—with 
Alfred Sarant, an active Communist Party member (and, as 
to 1943 and 1944, an admitted one), who was involved in the 
espionage apparatus of Julius Rosenberg, and who entered 
Mexico with appellant’s wife a week after the Federal Bureau 
of Investigation first subjected him to intensive interrogation ; 
during 1949 and 1950, presence on more than one occasion in 
the apartment building at 65 Morton Street in which Sarant 
leased an apartment which was indicated to have been used 
by Rosenberg and other members of his spy ring for the micro- 
filming of classified documents ultimately transmitted to a 
foreign power; and, finally, a close relationship since 1938 with 
Bernard Peters, the man responsible for appellant’s offer of 
employment in India and with whom appellant, as a primary 
stated purpose of his proposed travel abroad, hopes to work 
in close collaboration, and a man indicated to have held Com- 
munist Party membership, to have engaged in numerous 
Communist activities in this country and abroad, and to be 
suspected of being a Communist espionage agent. 

This combination of activity and associations was, of course, 
considered by the Secretary as a composite whole, and against 
the background of the Secretary’s “serious doubts” as to 
appellant’s general credibility raised by the latter’s denial of 
the material and conceivably incriminating facts testified to by 
“three apparently disinterested witnesses” (S. J. A. 5). When 
so considered, the findings afford ample support to the Secre- 
tary’s “Teason to believe” that appellant was going abroad 
to engage in the proscribed activities. 

We do not contend, of course, that on the basis of the record 
before this Court the Secretary could have reached only the 
conclusion he did. Thus we do not argue that, on the basis 
of this record, it is beyond the realm of possibility that appel- 
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lant is in fact what he claims to be: a person entrapped by 
an extraordinary chain of circumstance and mistaken identity 
or perjury; by an unfortunate but innocent penchant for asso- 
ciating with persons considered by Government officials to be 
of questionable loyalty; and by his misfortune in having 
headed an organization considered by these officials to have 
been organized for purposes of Communist propaganda and 
espionage. The record suggests this as one possible alternative 
- as to appellant’s character and actions. But there is another— 
and, indeed, only one other, in view of appellant’s denials in 
the face of contrary testimony and information—: that appel- 
lant is a person very deeply involved in Communist activity, 
possibly including espionage. The choice between appellant’s 
version and a finding of reasonable grounds to believe that 
appellant was going abroad for the purposes stated was for the 
Secretary alone to make. What we contend is that the record 
and findings fully justify the choice made, and render the 
Secretary’s determination immune from reversal on the ground 
that it was arbitrary or capricious. 

Appellant contends, however, that in basing the denial of 
& passport upon these findings the Secretary of State has 
“rendered an official verdict of ‘guilt by association’ ” and has 
thereby violated due process (Br. 15; see also 23, 51). The 
short answer to this assertion is that appellant has not been 
found “guilty” of anything. The Secretary does not sit as 
judge or jury to determine finally questions relating to past 
acts or unlawful activity. His sole function under Section 
51.135 (c) is to determine whether there is reason to believe 
that the applicant is going abroad deliberately to engage in 
activities which will further the Communist movement. In 
determining whether such is the applicant’s intention, there 
is no justification for restricting the possible indicia which the 
Secretary may take into account. 

This is perhaps an appropriate point to deal with otic 
of appellant’s contentions: that the requirements of due process 
are particularly stringent in this case because the findings and 
conclusions of the Secretary stigmatize appellant with a “badge 
of infamy” (Br. 40). That phrase finds it origin in Wieman v. 
Updegraff, 344 U.S. 183, where the court said (zd. at 190, 191; 
emphasis added) : 
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There can be no dispute about the consequences vis- 

ited upon a person excluded from public employment 

on disloyalty grounds. In the view of the community, 

the stain is a deep one; indeed, it has become a badge of 
infamy. 

It is clear that the court was there concerned with the penalties 

inflicted by the community upon the individual, in the form 

of social and economic ostracism, which may flow from public 

knowledge of an official finding of doubtful loyalty. But the 

finding must be known to the public before the “badge” can 

attach. Where loss of employment results, and particularly 

loss of public employment, concealment would, as a practical 

matter, seem difficult to achieve for long, whether or not specific 

instances of possible disloyalty or untrustworthiness in the 

ranks of public servants are officially published as a matter of 
public concern. 

But when a determination results merely in the failure of a 
private citizen to receive a passport, there is, in general, no 
reason why the community at large should become aware of it. 
The lack of a passport arouses no curiosity and is not a matter 
of general public concern. Since the Department of State 
treats all matters relating to passport applications and issuance 
in the strictest confidence, whatever “badge” attaches to a 
disappointed applicant as a result of the Secretary’s determina- 
tion is of his own making and can result only from his own 
voluntary publication of the determination.” 


C. The findings of the Secretary based upon the open record are supported 
by the evidence 


Appellant further complains that even if the Secretary’s find- 
ings support his conclusion, the findings themselves “are not 


This was equally the concern of the court of the other cases cited by 
appellant, all involving dismissals from public employment on loyalty or 
security grounds (Br. 40). 

= See the letter from the Director of the Passport Office to the applicant 
at page 24 of the Joint Appendix in this Court in Boudin v. Dulles, Nos. 
13031 and 13130. 

In the present case, it appears that the confidential determination by the 
Secretary could have little practical adverse effect upon appellant, who 
has said in substance that one reason he applied for a passport was to 
escape the effects, particularly in terms of unemployability in his chosen 
field, of a “badge” he already wore. See J. A. 37, 39, 41. 
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supported by substantial evidence of record” (Br. 23-33). In 
addition to attacking the use of confidential information to 
support the findings in subparagraphs (b) * (with which we 
shall deal below, pp. 48-53), appellant attacks the findings 
based upon the open record because they are supported only 
by the testimony of appellant himself, whom appellee has 
elsewhere deemed of doubtful credibility, and by the testimony 
of three witnesses whom appellant labels “quite incredible” 
(Br. 25). 

This argument is without merit. First, there is obviously 
no inconsistency between accepting appellant’s admissions of 
open relationships, which he could hardly deny, and looking 
with skepticism upon his denial of particular incidents testi- 
fied to by three disinterested witnesses. Second, we submit 
that the testimony of these witnesses is entirely credible. The 
record shows that within eight months after the alleged furni- 
ture moving incident all of these witnesses had identified ap- 
pellant as having been at 65 Morton Street. Prior to that 
time at least one of the witnesses had made a photo identifica- 
tion of appellant. Some five years later, at the hearing, these 
same witnesses repeated their identifications under oath and 
in appellant’s presence. It is of course true, as appellant 
contends (though not to the degree he asserts), that the testi- 
mony at the hearing showed some confusion as to dates. But 
this is readily attributable to the passage of time, which, we 
submit, is more apt to erode recollection of the date when an 
incident took place than of the details of the incident itself. 
And as to the details of the various alleged encounters with 
appellant at 65 Morton Street, the testimony was positive 
and precise and withstood the assaults of cross-examination. 
The testimony of these three disinterested witnesses almost 


“The sufficiency of the findings based upon confidential information is 
supported by the Supreme Court’s recent ruling that where the use of 
confidential information is permissible, “the requirement of a decision con- 
taining ‘reasons’ is fully complied with by a statement to the effect that the 
application has been denied on the basis of confidential information, the 
disclosure of which would be prejudicial to the public interest, safety or 
security.” Jay v. Boyd, 351 U. S. 345, 360. Here, the Secretary’s decision 
includes not only such a statement but a summary of all the confidential 
information relied on, other than that relating to the conduct of foreign 
affairs. 
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compels the conciusion that appellant had in fact been present 
at 65 Morton Street. This conclusion in turn necessarily 
impeaches the credibility of appellant’s entire range of 
testimony. 

While we think that the foregoing evidence amply sup- 
ports the Secretary’s findings, it is perhaps pertinent to recall 
to the Court our view that the burden rests on the applicant 
to show his entitlement to a passport, rather than on the 
Secretary to establish the applicant’s lack of entitlement by 
@ preponderance of substantial evidence in an open record. 
See Brief for Appellee in Briehl v. Dulles, No. 13317, await- 
ing decision, at pp. 40-43. Appellant, on the other hand, ap- 
pears to be of the view that it is not enough (even if no con- 
fidential information were considered) that the Secretary be 
convinced that there is “reason to believe, on the balance of 
all the evidence”, that appellant is a person described in Sec- 
tion 51.135 (c); the Secretary must instead be convinced by 
a preponderance of the evidence taken as a whole, and further 
must be able to support each and every individual piece of 
information which goes into the making of an over-all pattern 
by a preponderance of the evidence. This, we submit, is not 
only a novel and unprecedented view of the standards of deci- 
sion applicable to an administrator passing upon an applica- 
tion, but would be a totally impracticable and unworkable 
requirement in the particular field of passport issuance in a 
time of national emergency proclaimed by the President. 


D. The record reveals that the procedures followed in processing appel- 
lant’s passport application accorded appellant a full and fair opportunity 
to establish his entitlement to a passport, according him ample notice of 
the grounds upon which initial denial was based, opportunity to contest 
the primary facts supporting such denial, and confrontation and cross- 
examination of witnesses concerning the only major primary facts which 
were in dispute 

We turn now to the primary issue in this case: whether the 
procedures followed in this case afforded appellant due process. 

In our Counterstatement of Facts, above, pp. 2-14, we out- 

lined those procedures at considerable length, in order to 

convey to the Court the ample opportunity afforded appellant 
to know the grounds on which the denial of his application 
was based and to attempt to explain or refute the facts under- 





, 
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lying those grounds. We here point out some of the salient 
conclusions compelled by a review of what we there set forth 
and of the record itself. 

First, it is clear that appellant was fully aware of the nature 
of the derogatory information upon which the tentative denial 
of the Passport Office was based, well in advance of the hearings 
before the Board of Passport Appeals. Thus, in his affidavit 
of June 16, 1954, appellant stated his understanding that the 
tentative denial was based on his associations with the Science 
for Victory Committee, Alfred Sarant, and Bernard Peters 
(J. A. 11). The affidavit recognized and dealt with in detail 
the very incidents and associations in appellant’s past which 
ultimately led to the final denial of his application (J. A. 10- 
42). That he was correct in his view of what aspects of his 
past were considered pertinent was confirmed by the Depart- 
ment’s letter of December 1, 1954 (J. A. 48, 49). This letter 
set forth further particulars with respect to the apartment in- 
cident and named eight individuals, including Peters, Sarant, 
the Collinses and Rose Segure, with whom appellant was al- 
legedly associated and concerning all of whom the file contained 
derogatory information (J. A. 49). A comparison of this letter 
with the denial letter of the Secretary reveals the essential 
identity of the “charges” and the grounds for decision (S. J. A. 
3-4). Moreover, appellant’s testimony throughout the first 
hearing again demonstrated his grasp not dfnly of the nature 
but of many of the details of the information available to the 
Department.* Cf. Bailey v. Richardson, 86 U. S. App. D. C. 


* In this connection, appellant, while objecting that he cannot answer the 
confidential information relied upon by the Secretary because he cannot 
know its contents, nevertheless objects to our citation of testimony set 
forth in the official reports of United States v. Perl, 210 F. 2d 457 (C. A. 2), 
and United States v. Rosenberg, et al., 195 F. 2d 583 and 200 F. 2d 666 (C. A. 
2) (above, pp. 6-7, fns. 5-6). See Br. 29-31. These cases constitute a public 
record of some aspects of Sarant’s association with Julius Rosenberg and 
with members of the Rosenberg espionage ring, as well as of the activities 
of that ring and of some of its members’ visits to Apartment 6-I, 65 Morton 
Street, during Sarant’s tenancy. We have cited this testimony in order to 
demonstrate that information relating to the Rosenberg ring and to 65 
Morton Street was by no means altogether unavailable to appellant. More- 
over, we think it self-evident that, whatever the rule in a criminal prosecu- 
tion, the Secretary would be entitled to take such public records into acrount 
in reaching his determination on passport issuance. 
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248, 182 F. 2d 46, 58, affirmed by an equally divided court, 341 
U.S. 918. 

Appellant was thus fully aware, at an early stage in the 
proceedings, of virtually all of the information available to the 
Department of State which he could reasonably hope to re- 
fute: his own past activities and associations with named in- 
dividuals and a specified organization. With but two excep- 
tions, appellant made no attempt to deny the alleged activities 
and associations, but instead testified at length to the insig- 
nificance of some and to his lack of knowledge, in all cases, of 
any connection between these activities and associations on the 
one hand and the Communist movement or espionage on the 
other—thus ‘clearly demonstrating his awareness of the gen- 
era] nature of the derogatory information concerning these 
activities and associations. In these circumstances, it is dif- 
ficult to perceive how further revelation of the contents of 
the Departmental files could have materially aided appellant’s 
case, and therefore why due process requirements should com- 
pel such revelation. 

With respect to appellant’s two denials of primary and orig- 
inally material facts—that he had ever been at 65 Morton 
Street and that he had any recollection of having met William 
Perl—the Department procured the voluntary appearance of 
three disinterested witnesses whose testimony was in direct 
contradiction to that of appellant. All three testified that 
they had seen appellant at 65 Morton Street; one testified 
that he had seen appellant in Apartment 6-I; and two of 
the witnesses testified that they had seen appellant and Perl 
in each other’s company.“ This testimony was given in the 
presence of appellant and his attorney, and was subjected to 
vigorous cross-examination. 

The Secretary thus received for review and decision, in addi- 
tion to the classified information in the Departmental file, a 
public record which showed that appellant had received fair 
notice of the information against him and full opportunity to 


“The Secretary made no finding, however, based upon appellant’s al- 
leged relationship with Perl. 
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counter that information to the best of his ability; that he 
admitted most of the primary facts of association and activity; 
and that as to those he denied he had been confronted with 
and contradicted by disinterested witnesses. We submit that 
the denial of appellant’s application, following this full and fair 
opportunity to establish his entitlement to a passport, was a 
valid exercise of appellee’s discretion and in conformity with 
due process of law. 


E. The withholding of the sources and details of certain information, re- 
lating to appellant’s associates, to an association of which he was chair- 
man, and to undisclosed matters affecting the conduct of foreign relations, 
was justified by the considerations recited by the Secretary of State and 
did not violate the due process clause of the Fifth Amendment 


The court below has ruled that, “under the circumstances of 
this ease, the manner and use of confidential information ac- 
cord with both procedural and substantive due process” (S. J. A. 
16). Appellant challenges this ruling and the validity of the 
regulations which permit the limited withholding of informa- 
tion where security considerations require.* 

We submit that the holding of the district court must be 


sustained. The limited use of confidential information in this 


*The crucial provisions under attack in this connection are Sections 
51.137, 51.162, 51.163 and 51.170. These Sections contain the following pro- 
visions: Section 51.137 provides than an applicant whose application is 
tentatively denied shall be notified “of the reasons on which [the dis- 
approval] is based, as specifically as in the judgment of the Department of 
State security considerations permit,” with a similar provision in the event 
of a final denial by the Passport Office. Section 51.162 permits an applicant 
petitioning to the Board of Passport Appeals to “address a request in writ- 
ing to the Board for such additional information or explanation as may be 
necessary to the preparation of his case,” which request is to be passed on 
by the Board “[iJn conformity with the relevant laws and regulations,” the 
Board taking “whatever action it deems necessary to insure the applicant of 
a fall and fair consideration of his case.” Section 51.168 provides that 
“[t}]he Passport file and other pertinent Government files shall be considered 
as part of the evidence in each case without testimony or other formality as 
to admissibility,” but such files, other than papers submitted by the appli- 
cant, may not be examined by the applicant. That Section further pro- 
vides that the hearing before the Board is to be conducted “in such manner 
as to protect from disclosure information affecting the national security 
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case, and indeed any such limited use which conforms to the 
regulations, is more than justified by the circumstances of 
present-day passport issuance. We have outlined many of 
those circumstances above: the traditionally broad discretion 
of the Secretary of State in granting or denying passports; 
the relationship between passports and the foreign affairs fune~ 
tions of the Executive; the fact that the denial of a passport 
serves as a governmental restraint on travel only in time of war 
or national emergency; and the intent of Congress in enacting 
the travel control statute. We now set forth the additional 
circumstances which justify our conclusion: the conflicting in- 
terests involved and the practical alternatives to the use of 
confidential information. 


1. The conflicting interests involved 


In the present case, the conflicting interests which must be 
considered in determining the requirements of procedural due 
process arise on several levels. The first level of conflict has 
already been resolved by this Court: the interest of the indi- 
vidual citizen in unrestricted freedom of travel abroad must 
yield to the needs of the body politic in times of war or emer- 
gency. Thus the Government may maintain a system of 
travel control, so long as that system embodies the essentials 
of due process of law.** Shachtman v. Dulles, supra. 

The second level of conflict arises in the application of the 
travel control system and is again between the individual and 


or tending to disclose or compromise investigative sources or methods.” 
Section 51.170 provides that “[iJm determining whether there is a pre 
ponderance of the evidence supporting the denial of a passport the Board 
shall consider the entire record, including the transcript of the hearing and 
such confidential information as it may have in its possession. The Board 
shall take into consideration the inability of the applicant to meet informa- 
tion of which he has not been advised, specifically or in detail, or to attack 
the credibility of confidential informants.” 

“In weighing the interests of the individual applicant as against those 
of the Government, it is pertinent to note the extent, both qualitatively and 
quantitatively, to which individuals are today in fact subjected to restric- 
tions by the operation of the travel control system. Qualitatively, the 
denial of a passport to appellant has had the practical effect of restricting 
his travel to approximately one-half the world’s surface—the YVestern 
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the Government, as representative of the Nation: the indi- 
vidual has an interest in being informed of the source and 
content of all information upon which the Government threat- 
ens to base a restriction of his travel, in order that he may 
explain or refute it; the Government, at the same time, has 
an interest in protecting from disclosure information which 
cannot be revealed without adversely affecting the national 
security and the conduct of foreign relations.” 

Appellant appears to recognize the latter as a legitimate 
interest of the Government (Br. 34-35, 39-40). Although 
he seems to suggest that the reasons given for asserting that 
interest in this case, as set forth in paragraphs V and VI of 
the Secretary’s Decision and Findings (Br. 39), may be inade- 
quate, he does not seriously challenge the District Court’s 
conclusion that it “must accept the reasons advanced by the 
Secretary of State for not disclosing the source of the confi- 
dential information referred to * * *”* (S. J. A. 16). See 
Br. 34-35, 39-40. He does, however, contend that his own 
conflicting interest in and right to full disclosure in the face 


Hemisphere, with a few countries excepted. See 22 CFR 53.2, as amended, 
22 CFR, 1956 Supp., 53.2. Quantitatively, 13 passport applications were 
refused in calendar year 1955 under Section 51.135 of the Passport Regu- 
lations, as against 525,259 passport applications approved. In 1956, 3 
applications, including that of appellant, were finally denied and 20 were 
tentatively denied under Sections 51.185 and 51.136, as against 559,066 
passports issued. 

In a recent criminal case involving the defendant’s right to know the 
identity of an informer, the Supreme Court said (Roviaro v. United States, 
353 U. S. 58, 62) : 

We believe that no fixed rule with respect to disclosure is justifiable. 
The problem is one that calls for balancing the public interest in pro- 
tecting the flow of information against the individual’s right to prepare 
his defense. 

*In Jay v. Boyd, 351 U. S. 345, 358, fm. 22, the Supreme Court noted 
that a special inquiry officer (not the Attorney General) had “found that 
the disclosure of the information would have been contrary to public 
interest, safety or security. We accept that finding. No more is required 
by the regulation.” (Emphasis added.) 

For amplification of the reasons why certain sources of information may 
not be revealed, see the Brief for Appellee in the prior appeal in this case, 
No. 13176, pp. 35-36. 
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of a threatened passport denial are absolute. If, therefore, 
the conflict must be resolved at this level, appellant asserts 
that the interest of the nation must give way to his own in- 
terest, and full disclosure is required (zbid.). 

But appellant says that this head-on clash of individual and 
national interests need not be resolved at all. He says that by 
the simple expedient of issuing a passport, the Secretary may 
protect his information from disclosure, and appellant at the 
same time will cease to have cause for complaint. The effect 
of this solution is in reality to create a new conflict, compelling 
the Secretary to resolve the clash of two national interests to 
the inevitable detriment of one of them. Thus, appellant 
would force the Secretary to choose between preservation of 
the Government’s intelligence system and foreign relations, 
on the one hand, and the maintenance of the effective travel 
control system, enjoined by Congress, on the other. 

We submit that the conflict must not be permitted to reach 
this third level—that no Government official, in a time of 
national emergency, should be put to the calamitous choice 
appellant suggests. Instead, the rights of the individual must 
undergo a limited adjustment to accommodate the national 
interest, so that both information security and travel control 
may be preserved. This can be done by requirmg that the 
individual be furnished all the information which a liberal 
interpretation of security requirements permits, while at the 
same time permitting the Government to withhold the sources 
and details of information where such is deemed essential to 
the national security. This has been done in this case. 

Appellant’s view—that the interest of the individual in full 
disclosure is so inviolate that, in deference to it, a cabinet officer 
may be compelled in time of crisis to act in derogation of a 
vital national interest—was flatly rejected by the House of 
Lords in Liversidge v. Anderson, cited above at p. 28, fn. 25. 
That was a suit for damages for false imprisonment based upon 
the Secretary of State’s detention of the plaintiff under a World 
War II administrative regulation.° Removing the issue of 

™ The regulation provided that “If the Secretary of State has reasonable 


cause to believe any person to be of hostile origin or associations or to have 
been recently concerned in acts prejudicial to the public safety or the defense 
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damages, the plaintiff’s arguments against the use of confiden- 
tial information would have required the Secretary to choose 
between detention and disclosure. Lord Macmillan said: 


As I have indicated, a court of law manifestly could 
not pronounce on the reasonableness of the Secretary of 
State’s cause of belief [on which detention was based] 
unless it were able to place itself in the position of the 
Secretary of State and were put in possession of all the 
knowledge both of facts and of policy which he had. 
But the public interest must, by the nature of things, 
frequently preclude the Secretary of State from disclos- 
ing to a court or to anyone else the facts and reasons 
which have actuated him. What is to happen then? 
The appellant says that the court is entitled and has a 
duty to examine the grounds of the Secretary of State’s 
belief. But the court is also bound to accept a statement 
by the Secretary of State that he cannot consistently 
with the public interest divulge these grounds. Here 
is indeed an impasse. The appellant’s solution has the 
merit of courage, not to say audacity. He says that 
where the Secretary of State, by declining to disclose his 
information, has failed, through no fault of his own to 
justify the detention, he must be held confessed of having 
falsely imprisoned the detained person and must be 
mulcted in damages. It will naturally be in the most 
dangerous cases, where detention is most essential to 
the public safety, that the information before the Secre- 
tary of State is most likely to be of a confidential char- 
acter, precluding its disclosure. Yet the court is to be 
constrained where detention is most justifiable to find 
the detention unjustified. I decline to accept an inter- 
pretation of the regulation which leads to so fantastic 
@ result. 


of the realm * * * and that by reason thereof it is necessary to exercise 
control over him, he may make an order against that person directing that 
he be detained.” The House of Lords held in Liversidge that the Secretary” 
need not reveal the grounds for his “reasonable cause to believe”. See also 
Greene v. Home Secretary [1942], A. C. 284; Rez v. Home Secretary (Ez 
parte Budd) [1942], 2 K. B. 72. 
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It is worthy of note that in the present case the choice offered 
by appellant would require, as the price of withholding security 
information, not merely that appellant be released from travel 
restriction. It would require in addition that the Secretary 
of State affirmatively confer his official blessing, in the form 
of a passport, upon the travel of one who, he has reason to 
believe, is going abroad to further the aims of those who seek 
to undermine our national integrity. 

On what basis does appellant’s claim to an inviolate right 
to full disclosure rest? In effect, he asserts an absolute right 
conferred in terms only on defendants in criminal actions 
under the Sixth Amendment: the right to confrontation of all 
witnesses against him. Douglas, J., concurring in Joint Anti- 
Fascist Refugee Committee V. McGrath, 341 U.S. 128, 174, 180. 
He makes this constitutional claim under the Fifth Amend- 
ment despite the well-recognized principle, noted by the court 
below (S. J. A. 15-16), that even in normal times the standards 
of notice and hearing required by due process in administrative 
proceedings are not necessarily those of a judicial, much less a 
criminal, proceeding. Anderson National Bank v. Luckett, 
391 U.S. 233; L. B. Wilson, Inc. v. F. C. C., 83 U.S. App. D.C. 
176, 170 F. 2d 793. 

While confrontation may generally be accorded in admin- 
istrative proceedings, such is not always the case. Indeed, the 
Supreme Court has held, in a case involving a peacetime use of 
the war power, that a criminal action may lawfully be based 
upon the failure to comply with an administrative determina- 
tion, based in part upon unrevealed information from undis- 
closed sources, so long as the individual concerned is fur- 
nished—as here—with a “fair résumé” of unfavorable evidence. 
United States v. Nugent, 346 U. 8. 14° And aliens, who had 


© The court did not even qualify its holding by stating that non-disclosure 
must be based upon the interests of national security. In an article much 
relied on by appellant (Davis, The Requirement of a Trial Type Hearing, 
70 Harv. L. Rev. 193 (1956)), Professor Davis criticizes this omission, 
stating that the court should have held that the individual “is entitled to 
know all the facts in the file except to the extent that such an interest as 
national security clearly requires that particular evidence or its source 
should not be disclosed.” Id. at 248; emphasis added. With specific regard 
to passport issuance, Professor Davis says that “the right of the individual 
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met every congressionally established qualification for admis- 
sion to this country, were held to have been validly denied 
entry, under what is now 8 U.S. C. 1185, on the basis of “in- 
formation of a confidential nature, the disclosure of which 
would be prejudicial to the public interest”, and with no hear- 
ing whatsoever. The court so held in the case of an alien wife 
of an American citizen, United States ex rel. Knauff v. 
Shaughnessy, 338 U. S. 537, as well as in the case of a former 
resident alien, Shaughnessy v. United States ex rel. Mezei, 345 
U. S. 206. 

Even in an ordinary administrative proceeding not involving 
the war power, @ party is not always given a chance to know 
and to meet the case on the other side, though the determina- 
tion reached may vitally affect the individual’s liberty or prop- 
erty. See Davis, Administrative Law (1951), Chap. 7. This 
is true in the case of a tariff increase required by statute to 
be made only after “hearing”, Norwegian Nitrogen Products 
Co. v. United States, 288 U.S. 294, as well as in proceedings 
on an application for a certificate of public convenience and 
necessity to authorize an American air carrier to engage in 
foreign air transportation—a matter more closely analogous to 
the issuance of passports. Chicago & Southern Azr Lines, Inc. 
v. Waterman S. 8. Corp., 333 U.S. 103. And undisclosed in- 
formation may be used even in matters administered by the 
judiciary where the very life or liberty of the individual is at 
stake. Thus, a judge may impose the death sentence upon a 
duly convicted offender, despite the jury’s recommendation 
of life imprisonment, upon the basis of information as to the 
offender’s past record given by witnesses with whom the ac- 
cused has not been confronted and as to whom he has had no 
opportunity for cross-examination or rebuttal. Walliams v. 


to know the evidence against him may in some circumstances have to yield 
to some extent to the interest of national security”. Id. at 262. 

Appellant relies upon this article and upon Gonzales v. United States, 348 
U. S. 407 to show that the requirements of “individualized” fact finding 
and “legislative” fact finding differ (Br. 37-38). But he ignores the fact 
that Nugent, being a Selective Service case like Gonzales, was by definition 
a case of “individualized” fact finding. 
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New York, 337 U. S. 241.% Nor is a quasi-judicial hearing 
required in deciding whether probation once granted should : 
berevoked. Escoe v. Zerbst, 295 U.S. 490. 7 


Congress did not intend that the operation of the travel 
control system be subject to the procedural protections of a 
criminal trial, and appellant can point to no Supreme Court or = 
appellate court decisions which say that the due process clause 
requires such protections. With the exception of Parker v. 
Lester, 227 F. 2d 708 (C. A. 9), none of the cases cited by 
appellant for the proposition that administrative action may 
not be predicated upon undisclosed information involved a 
statute and regulations whose operation was predicated on 
the war power; and in some of these cases the information 
was withheld for reasons not based on the interests of na- 
tional security (Br. 13). As for Parker v. Lester, supra, the 
case is distinguishable on the ground that the regulations there 
involved expressly placed an absolute bar on the disclosure 
of the source of all information and the identity of all inform- 
ants—with no qualifications as to their relationship to national 
security. See 227 F. 2d at 715, fn. 11a.** 


“We submit that appellant’s attempts to distinguish the Norwegian 
Nitrogen, Waterman, and Williams cases, on the basis of the Gonzales dis- 
tinction, are unavailing (Br. 37-38, fn. 15). We cite these cases as illus- 
trative of the flexibility of the requirements of confrontation in varying 
situations. In any event, the summaries given in appellant’s footnote dem- 
onstrate how much closer those cases are to the circumstances of passport 
issuance than they were to the circumstances of the Gonzales case. 

“Yn any event, we submit that the language of that decision with respect 
to the use of confidential information was improvident and failed to grasp 
the realities with which the Government is faced. 

Appellant’s suggestion (Br. 36, fn. 14) as to the significance of the failure 
to petition for a writ of certiorari in that case goes too far. The Govern- 
ment has not, as he suggests, abandoned either the port security program 
or the use of confidential information in its operation. It has, instead for- 
mulated a new set of regulations, similar to the Passport Regulations, 
providing for the withholding of information and sources only where this 

is required in the interest of national security. See 21 F. BR. 2814; see also 
Lester v. Parker, 235 F. 2d 787, rehearing denied, 237 F. 2d 698. 

It may be noted that in Jag v. Boyd, supra, a deportation case, the Court 
took note of regulations similar to those here at issue (351 U. S. at 358): 

* * © the regulation under attack here limits the use of confidential 
information to instances where in the opinion of the special inquiry 
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The courts have, on the other hand, frequently recognized 
that the Executive must utilize the services of intelligence net- 
works which can be compromised only at the risk of jeopardiz- 
ing the very foundations of our defenses against assaults upon 
our national integrity from within and without our borders. 
The Supreme Court succinctly stated its views in the Water- 
man case, supra (333 U.S. at 111): 


The President both as Commander-in-Chief and as 
the Nation’s organ for foreign affairs has available in- 
telligence services whose reports are not and ought not 
to be published to the world. It would be intolerable 
that courts, without the relevant information, should 
review and perhaps nullify actions of the executive 
taken on information properly held secret. Nor can 
courts sit in camera in order to be taken into Executive 
confidences. 


' Let it be noted once more that appellant was not subjected 
to @ criminal trial. He was validly denied a passport, after 
administrative proceedings replete with procedural protections 
designed for his benefit, on the ground that the Secretary of 
State had reason to believe that appellant’s travel was intended 
to further the Communist movement. In these circumstances, 
appellant was accorded due process of law. There is no occa- 
sion for this Court to hold that he is entitled to more, and that 
the Secretary of State must therefore act contrary to the na- 
tional interest by either abandoning travel controls or jeopardiz- 
ing the Government's intelligence network and its foreign 
relations. 
2. The practical alternatives available 
We have thus far assumed that if full disclosure were re- 
quired, the Secretary could make an intelligent choice between 
disclosure and the issuance of a passport. As a practical mat- 
ter, however, the Secretary could not provide the full confronta- 


officer or the Board of Immigration Appeals, “the disclosure * * * 
would be prejudicial to the public interest, safety, or security”. If the 
statute permits any withholding of information from the alien, mani- 
festly this is a reasonable class of cases in which to exercise that power. 
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tion and cross-examination in passport proceedings which ap- 
pellant seeks. Asaresult, the only course open to the Secretary 
would be to abandon his attempts to exercise the power and 
duty given him by Congress and the President to restrict travel 
in the national interest. 

In the present case, we have seen that the Board of Passport 
Appeals may be able to induce informants to appear in person 
to confront the applicant and subject themselves to cross- 
examination for his benefit. But the Board could not have 
required this, since it has no power to subpoena witnesses, nor 
to coerce testimony if witnesses appear voluntarily (J. A. 60, 
173, 188, 232, 270). Cf. Deviny v. Campbell, 90 U. S. App. 
D. C. 171, 194 F. 2d 876, 880. No funds for witness fees or 
travel expenses are available. Except insofar as informants 
may be willing to pursue the commendable course followed by 
the Elwyns, the Secretary must therefore rely on what informa- 
tion he is able to develop from his own investigations, infor- 
mation furnished by other governmental departments, and 
information submitted by the applicant himself. Moreover, 
other governmental agencies furnish classified information to 
the Secretary of State only on condition that it not be disclosed 
or compromised, as is indicated at pp. 67-68 of the Joint 
Appendix. And even if the reports furnished by other agencies 
were furnished to appellant, his objections to the hearsay na- 
ture of such information would not be overcome unless the 
other agency’s sources could be persuaded to testify. 

As for the confidential information which, if disclosed, might 
prejudice the conduct of our foreign relations, it is first of all 
unthinkable that the Secretary should be compelled to disclose 
this. But even if the Secretary were willing to divulge this 
information, the cross-examination of the informant might well 
require the reca!l of diplomatic and consular representatives— 
even possibly the ambassador himself—from diplomatic posts 
abroad. Such disruption of the affairs of Government would 
be intolerable. 
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In view of the foregoing, a reversal of the decision of the 
court below would have the practical effect of nullifying the 
travel control provisions of 8 U.S. C. 1185. 


III 


The denial of a passport to appellant did not violate his rights 
under the First Amendment 


Appellant asserts that the denial of his passport application 
impaired his rights not only under the Fifth Amendment, but 
also, indirectly, under the First Amendment (Br. 47-49). In 
the light of the Supreme Court’s frequent rejection of similar 
contentions in cases involving direct or indirect restraints upon 
persons associated with the Communist movement, ef. Dennis 
v. United States, 341 U. S. 494; American Communications 
Ass’n v. Douds, 339 U.S. 382; Galvan v. Press, 347 U.S. 522; 
Garner v. Board of Public Works of Los Angeles, 341 U.S. 716; 
Carlson v. Landon, 342 U. 8. 524, 535, 5386; Harisiades v. 
Shaughnessy, 342 U.S. 580, 591, and in the light of the many 
special considerations involved in the issuance of passports 
discussed above, we submit that this assertion is no longer open 
to serious consideration in this Court. Cf. Communist Party 
of the United States v. Subversive Activities Control Board, 
96 U.S. App. D. C. 66, 223 F. 2d 531, 555-556. 


IV 


Neither this Court nor the court below has power to 
mandamus the Secretary to issue a passport 


Regardless of the merits of appellant’s case, it is clear that: it 
is beyond the power of the courts to grant the relief appellant 
seeks in the form of a mandamus to the Secretary requiring the 
issuance of a passport. Cf. Perkins v. Elg, 307 U.S. 325. 
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CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the judgment below should be affirmed. s 
Grorce CocHRaN Dovus, ; 
Assistant Attorney General, Pe 


Outver GascH, 
United States Attorney, 
Pavut A. SWEENEY, 
B. JENKINS MIDDLETON, 
Attorneys, 
Department of Justice, Washington 26, D.C. 








APPENDIX 


ye 1. Section 215 of the Immigration and Nationality Act of 
° 1952, 66 Stat. 190, 8 U. S. C. 1185, as codified, is as follows 
| ‘in pertinent part: 


(b) 





§ 1185. Travel control of citizens and aliens during 
war or national emergency—Restrictions and prohibi- 
tions on aliens. 

(a) When the United States is at war or during the 
existence of any national emergency proclaimed by the 
President, * * * and the President shall find that the 
interests in the United States require that restrictions 
and prohibitions in addition to those provided other- 
wise than by this section be imposed upon the departure 
of persons from and their entry into the United States, 
and shall make public proclamation thereof, it shall, 
until otherwise ordered by the President or the Congress, 
be unlawful— 

(1) [There follow restrictions enumerated (1) 
through (7) not here pertinent.] 


* + * * * 


CITIZENS 


‘After such proclamation as is provided for in sub- 
section (a) of this section has been made and published 
and while such proclamation is in force, it shall, except 
as otherwise provided by the President, and subject to 
such limitations and exceptions as the President may au- 
thorize and prescribe, be unlawful for any citizen of the 
United States to depart from or enter, or attempt to de- 
part from or enter, the United States unless he bears a 
valid passport. 
(355) - 
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2. The pertinent portions of Presidential Proclamation No. 
2914, December 16, 1950, 64 Stat. A454, are as follows: { 


A PROCLAMATION 


WHEREAS recent events in Korea and elsewhere 
constitute a grave threat to the peace of the world and 
imperil the efforts of this country and those of the 
United Nations to prevent aggression and armed con- 
flict; and 

WHEREAS world conquest by communist imperial- 
ism is the goal of the forces of aggression that have been 
loosed upon the world; and 

WHEREAS if the goal of communist imperialism 
were to be achieved, the people of this country would 
no longer enjoy the full and rich life they have with 
God’s help built for themselves and their children; they 
would no longer enjoy the blessings of the freedom of 
worshipping as they severally choose, the freedom of 
reading and listening to what they choose, the mght 
of free speech including the right to criticize their Gov- 
ernment, the right to engage freely in collective bar- 
gaining, the right to engage freely in their own business 
enterprises, and the many other freedoms and rights 
which are a part of our way of life; and 

WHEREAS the increasing menace of the forces of 
communist aggression requires that the national defense 
of the United States be strengthened as speedily as 
possible: 

NOW, THEREFORE, I, HARRY S TRUMAN, 
President of the United States of America, do proclaim 
the existence of a national emergency. 


* * + * * 


IN WITNESS WHEREOF, I have hereunto set my 
hand and caused the Seal of the United States of 
America to be affixed. 
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Done at the City of Washington this 16th day of 

: ‘December; 10:20 a. m., in the year of our 
[sear] Lord nineteen hundred and fifty, and of the 
Independence of the United States of America 

the one hundred and seventy-fifth. 


Harry S TRuMAN. 
By the President: 
Dean ACHESON 
Secretary of State 


3. The pertinent portions of Presidential Proclamation No. 
3004, January 17, 1953, 67 Stat. c31, “Control of Persons Leav- 
ing or Entering the United States By the President of the 
United States of America”, are as follows: 





A PROCLAMATION 


WHEREAS section 215 of the Immigration and Na- 
tionality Act, enacted on June 27, 19582(Public Law 
414, 82nd Congress; 66 Stat. 163, 190), authorizes the 
President to impose restrictions and prohibitions i in ad- 
dition to those otherwise provided by that Act upon the 
departure of persons from, and their entry into, the 
United States when the United States is at war or 
during the existence of any national emergency pro- 
claimed by the President * * * and when the Presi- 
dent shall find that the interests of the United States 
so require; and 

WHEREAS the national emergency the existence of 
which was proclaimed on December 16, 1950, by Procla- 
mation 2914 still exists; and 

WHEREAS because of the exigencies of the inter- 
national situation and of the national defense then ex- 
isting Proclamation No. 2523 of November 14, 1941, 
imposed certain restrictions and prohibitions in addi- 
tion to those otherwise provided by law, upon the depar- 
ture of persons from and. their entry into the United 
States; and 

WHEREAS the exigencies of the international situa- 
tion and of the national defense still require that certain 
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restrictions and prohibitions, in addition to those other- 
| wise provided by law, be imposed upon the departure 

of persons from and their entry into the United States: 
' NOW, THEREFORE, I, HARRY S. TRUMAN, 
_ President of the United States of America, acting under 
and by virtue of the authority vested in me by section 
215 of the Immigration and Nationality Act and by 
section 301 of title 3 of the United States Code, do 
hereby find and publicly proclaim that the interests of 
the United States require that restrictions and pro- 
hibitions, in addition to those otherwise provided by 
law, be imposed upon the departure of persons from, 
and their entry into, the United States; and I hereby. 
prescribe and make the following rules, regulations, and 
orders with respect thereto: 

1. The departure and entry of citizens and nationals 
of the United States from and into the United States, 
including the Canal Zone, and all territory and waters, 
continental or insular, subject to the jurisdiction of the 
United States, shall be subject to the regulations pre- 
scribed by the Secretary of State and published as 
sections 53.1 to 53.9, inclusive, of title 22 of the Code 
of Federal Regulations. Such regulations are hereby 
incorporated into and made a part of this proclamation ; 
and the Secretary of State is hereby authorized to re- 
voke, modify, or amend such regulations as he may find 
the interests of the United States to require. 


* * * * * 


4. Proclamation No. 2523 of November 14, 1941, as 
amended by Proclamation No. 2850 of August 17, 1949, 
is hereby revoked, but such revocation shall not affect 
any order, determination, or decision relating to an in- 
dividual, or to a class of individuals, issued in pursuance 
of such proclamations prior to the revocation thereof, 
and shall not prevent prosecution for any offense com- 
mitted, or the imposition of any penalties or forfeitures, 
liability for which was incurred under such proclama- 
tions prior to the revocation thereof; and the provisions 
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of this proclamation, including the regulations of the 
Secretary of State incorporated herein and made a part 
hereof, shall be in addition to, and shall not be held to 
revoke, supersede, modify, amend, or suspend, any other 
proclamation, rule, regulation, or order heretofore issued 
relating to the departure of persons from, or their entry 
into, the United States; and compliance with the provi- 
sion of the Proclamation, including the regulations of 
the Secretary of State incorporated herein and made a 
part hereof, shall not be considered as exempting any 
individual from the duty of complying with the provi- 
sions any other statute, law, proclamation, rule, regula- 
tion, or order heretofore enacted or issued and still in 
effect. 

5. I hereby direct all departments and agencies of 
the Government to cooperate with the Secretary of 
State in the execution of his authority under this proc- 
clamation and any subsequent proclamation, rule, regu- 
lation, or order issued in pursuance hereof; and such 
departments and agencies shall upon request make 
available to the Secretary of State for that purpose the 
' services of their respective officials and agents. I enjoin 
upon all officers of the United States charged with the 
execution of the laws thereof the utmost diligence in 
preventing violations of section 215 of the Immigration 
and Nationality Act and this proclamation, including 
the regulations of the Secretary of State incorporated 
herein and made a part hereof, and in bringing to trial 
and punishment any persons violating any provisions of 
that section or of this proclamation. 

To the extent permitted by law, this proclamation 
shall take effect as of December 24, 1952. 

IN WITNESS WHEREOF, I have hereunto set my 
hand and caused the Seal of the United States of Amer- 
ica to be affixed. 

DONE at the City of Washington this 17th day of 
January in the year of our Lord nineteen hundred and 
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fifty-three and of the Independence of the United 
States of America the one hundred and seventy-seventh. 


[SEAL] i Harry S. TRUMAN. 
By the President: 
Dean ACHESON 
Secretary of State 
4. The pertinent sections of Title 22 of the United States 
Code are as follows: 


§2lla. Authority to grant, issue, and verify pass- 
ports. The Secretary of State may grant and issue pass- 
ports, and cause passports to be granted, issued, and 
verified in foreign countries by diplomatic representa- 
tives of the United States, and by such consul generals, 
consuls, or vice consuls; when in charge, as the Secretary 
of State may designate, and by the chief or other execu- 
tive officer of the insular possessions of the United 
States, under such rules as the President shall designate 
and prescribe for and on behalf of the United States, and 
no other person shall grant, issue, or verify such pass- 


ports. 

§ 212. Who entitled to passport. No passport shall 
be granted or issued to or verified for any other persons 
than those owing allegiance, whether citizens or not, 
to the United States. 

§ 213. Application for passport ; fees for taking. Be- 
fore a passport is issued to any person by or under 
authority of the United States such person shall sub- 
scribe to and submit a written application duly verified 
by his oath before a person authorized and empowered 
to administer oaths, which said application shall con- 
tain a true recital of each and every matter of fact 
which may be required by law or by any rules authorized 
by law to be stated as a prerequisite to the issuance 
of any such passport. 
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5. The pertinent sections of Executive Order 7856, March 
31, 1938, 3 F. R. 799, as found in Part 51 of Title 22 of the 
Code of Federal Regulations, are as follows: 


§ 51.75. Refusal to issue passport. The Secretary 
of State is authorized in his discretion to refuse to issue 
a passport, to restrict 2 passport for use only in certain 
countries, to restrict it against use in certain countries, 
to withdraw or cancel a passport already issued, and 
to withdraw a passport for the purpose of restricting 
its validity or use in certain countries. 

* * + * * 

§ 51.77. Secretary of State authorized to make pass- 
port regulations. The Secretary of State is authorized 
to make regulations on the subject of issuing, renewing, 
extending, amending, restricting, or withdrawing pass- 
ports additional to the rules in this part and not in- 
consistent therewith. 


6. The pertinent portions of the Regulations of the Secre- 
tary of State, 6 F. R. 6069, as found in Part 53 of Title 22 
of the Code of Federal Regulations, are as follows: 


§ 53.1. Limitations upon travel. No citizen of the 
United States or person who owes allegiance to the 
United States shall depart from or enter into or attempt 
to depart from or enter into the continental United 
States, the Canal Zone, and all territories, continental 
or insular, subject to the jurisdiction of the United 
States, unless he bears a valid passport which has been 
issued by or under authority of the Secretary of State 
and which, in the case of a person entering or attempting 
to enter any such territory, has been verified by an 
American diplomatic or consular officer either in the 
foreign country from which he started his journey, or 
in the foreign country in which he was last present if 
such country is not the one from which he started his 
journey, or unless he comes within one of the exceptions 
prescribed in §§ 53.2 and 53.3 * * *. 


+ * * * 2 
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§ 53.8. Discretional exercise of authority in passport 
matters. Nothing in this part shall be construed to 
prevent the Secretary of State from exercising the dis- 
cretion resting in him to refuse to issue a passport, to 
restrict its use to certain countries, to withdraw or 
cancel a passport already issued, or to withdraw a pass- 
port for the purpose of restricting its validity or use in 
certain countries. 


7. The provisions of the Passport Regulations of the Secre- 
tary of State, as originally published on September 4, 1952 
(17 F. R. 8013; 22 CFR, 1955 Supp., 51.135-51.143), and of 
the Rules of the Board of Passport Appeals (19 F. R. 161, 
January 9, 1954; 22 CFR, 1956 Supp., 51.151-51.170), are 
printed as the Appendix to Appellant’s brief, pp. 1-8. Sections 
51.136 and 51.143 of the Passport Regulations were amended 
on January 18, 1956 (21 F. R. 336; 22 CFR, 1956 Supp., 51.136 


| 
and 51.143) to read as follows: | 
§ 51.136. Limitations on issuance of passports to cer- 
| tain other persons. In order to promote and safeguard 

the interests of the United States, passport facilities, 

except for direct and immediate return to the United 

States, will be refused to a person when it appears to 
the satisfaction of the Secretary of State that the per- 
, son’s activities abroad would: (a) violate the laws of 
| the United States; (b) be prejudicial to the orderly con- 

duct of foreign relations; or (c) otherwise be prejudicial 

to the interests of the United States. 

§ 51.143. Applicability of §$§ 51.137-51.142. Except 
for action taken by reason of noncitizenship or geo- 
graphical limitations of general applicability necessi- 
tated by foreign policy consideration, the provisions of 
| §§ 51.137-51.142 shall apply in any case where the per- 
son affected takes issue with the action of ithe Secretary 
in granting, refusing, restricting, withdrawing, cancel- 
ing, revoking, extending, reviewing or in any other 
fashion or degree affecting the ability of such person to 
receive or use a passport: 
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: 8. The pertinent provisions of the Internal Security Act of 
> 1950, 64 Stat. 987, et seg., 50 U. S. C. 781, et seg., are codified 
as follows: 





§ 781. Congressional finding of necessity 


As a result of evidence adduced before various com- 
mittees of the Senate and House of Representatives, | 
the Congress finds that— | 


* * * * Sd 


(8) Due to the nature and scope of the world Com- 
munist movement, with the existence of affiliated con- 
stituent elements working toward common objectives 
in various countries of the world, travel of Communist 
members, representatives, and agents from country to 
country facilitates communication and is a prerequisite 
for the carrying on of activities to further the purposes | 
of the Communist movement. | 

(9) In the United States those individuals who know- 
ingly and willfully participate in the world Communist 
movement, when they so participate, in effect repudiate 
their allegiance to the United States, and in effect trans- 
fer their allegiance to the foreign country in which is 
vested the direction and control of the world Communist | 
movement. 


§ 785. Denial of passports to members of Communist 
organizations ! 

(a) When a Communist organization as defined in 
paragraph (5) of section 782 of this title is registered, 
or there is in effect a final order of the Board requiring 
such organization to register, it shall be unlawful for 
any member of such organization, with knowledge or 
notice that such organization is so registered or that | 
such order has become final— | 
(1) to make application for a passport, or the re- 
newal of a passport, to be issued or renewed by or under 
the authority of the United States; or | 
(2) to use or attempt to use any such passport. | 
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(b) When an organization is registered, or there is in 
effect a final order of the Board requiring an organiza- | 
tion to register, as a Communist-action organization, it 
shall be unlawful for any officer or employee of the 
United States to issue a passport to, or renew the pass- { 
_ port of, any individual knowing or having reason to be- « 
lieve that such individual is a member of such organi- 
zation. 


U. S. GOVERNMENT PRINTING OFFICE: 1957 
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QUESTIONS PRESENTED 


The record before the Court presents a number of pos- 
sible questions for decision. In the opinion of the Federa- 
tion of American Scientists as amicus curiae there is one 
critical question and it is on that issue that it desires to 
make its views known. That question is: 


Whether the District Court properly ruled that the 
Secretary of State did not violate the requirements of 
procedural due process by relying upon confidential infor- 
mation to support the denial of appellant’s passport 
application. 
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STATEMENT OF THE CASE 


This is an appeal from an order of the United States 
District Court for the District of Columbia dated January 
3, 1957 denying the motion of the appellant for a summary 
jadgment and granting the defendant appellee’s motion 
for summary judgment, and dismissing the complaint. The 
complaint sought, among other things, judgment declaring 
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that appellant is entitled to a passport, and an injunction 
restraining appellee from continuing to deny appellant’s 
passport and directing appellee to issue a passport to ap- 
pellant forthwith. 


In his brief, appellant has set forth a detailed state- 
ment of his version of the facts and to this appellee has 
replied with an even more detailed counter-statement. 
From the point of view with which the Federation of 
American Scientists as amicus curiae approaches the case, 
most of the facts so set forth by the parties are not of con- 
trolling importance. To us the facts that are significant 
are as follows: 


Appellant is a research physicist. On March 5, 1954 he 
applied for a passport, stating the purpose of his trip to 
be the acceptance of a three-year appointment as a research 
physicist at the Tata Institute of Fundamental Research in 
Bombay, India. After a tentative refusal, an informal 
hearing and the submission of further sworn documents 
by the appellant, the Passport Office of the Department 
of State refused to issue a passport to appellant and he 
appealed to the Board of Passport Appeals. Hearings 
were held on two occasions before the Board at which 
appellant testified at length under oath. The Board made 
a recommendation to appellee, the nature of which was not 
revealed to appellant. On September 7, 1955, appellee in- 
formed appellant that after receiving the recommendation 
of the Board of Passport Appeals, and after ‘‘a review of 
the entire record’’, he had disapproved appellant’s re- 
quest for passport facilities ‘‘under section 51.135 of the 
Passport Regulations’’. 


Appellant filed suit and as one of the consequences there- 
of, on October 5, 1956, the Secretary of State for the first 
time rendered a formal Decision and Findings in appel- 
lant’s case. In such findings appellee disclosed that his de- 
cision was based in substantial part on confidential informa- 
tion contained in the files of the Department of State which 
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was not revealed to appellant. He stated that some of 
such confidential information ‘‘relates to the internal se- 
curity of the United States’’ and that in his judgment ‘‘to 
disclose publicly the sources and details of this information 
would * * * be detrimental to our national interest by com- 
promising investigative sources and methods and seriously 
interfering with the ability of * * * [the State] Department 
and the Executive Branch to obtain reliable information 
affecting our internal security.’? The Secretary also 
stated that he had ‘‘reason to believe, on the balance of 
all the evidence, that the applicant is going abroad to en- 
gage in activities which will advance the Communist move- 
ment, for the purpose, knowingly and wilfully of advancing 
that movement’’. This conclusion was stated to be based 
upon the findings and the related confidential information, 
‘‘as well as other confidential information * * * the dis- 
closure of which might prejudice the conduct of United 
States foreign relations’’. Appellant’s application was 
accordingly denied under Section 51.135(c) of the Regu- 
lations, ‘‘and because the issuance of a passport would 
be contrary to the national interest.’’ 


On October 10, 1956, appellant filed a motion for summary 
judgment in the District Court and appellee countered 
with a cross-motion. Appellee’s motion was granted and 
the complaint was dismissed, the District Court ruling 
that ‘‘under the circumstances of this case, the manner and 
use of confidential information accord with both procedural 
and substantive due process”’. 


THE INTEREST OF THE FEDERATION OF 
AMERICAN SCIENTISTS 


The Federation of American Scientists (FAS) is a non- 
profit organization of scientists who have associated them- 
selves together for the collective expression of their views 
on public issues where the opinions of scientists are rele- 
vant, issues which affect science or with reference to which 
the experience or perspective of scientists may be a use- 
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ful guide. Membership in the original organization com- 
prised approximately 90% of the technical personnel at 
the various Manhattan District research centers. The 
present membership numbers over 2200, almost all of whom 
are scientists, engineers, mathematicians and medical re- 
search personnel. The organization also includes a small 
proportion of non-scientists interested in the aims and pur- 
poses of the group. 


When FAS was formed at the end of World War II, it 
stated its basic aim as the meeting of ‘‘the increasingly 
apparent responsibility of scientists in promoting the wel- 
fare of mankind and the achievement of a stable world 
peace.’? The preamble to its Constitution contains the fol- 
lowing: 


‘“We THEREFORE Hotp Tuese AIms: 


1. In the particular field of atomic energy, to urge 

that the United States help initiate and perpetuate an 

effective and workable system of world control based 
on full cooperation among all nations. 


2. In consideration of the broad responsibility of 
scientists today, to study the implications of any scien- 
tific developments which may involve hazards to en- 
during peace and the safety of mankind. 


3. To counter misinformation with scientific fact, 
and especially, to disseminate those facts necessary for 
intelligent conclusions concerning the social implica- 
tions of new knowledge in science. 


4. To safeguard the spirit of free inquiry and free 
interchange of information without which science can- 
not flourish. 


5. To promote those public policies which will secure 
the benefits of science to the general welfare. 


6. To strengthen the international cooperation tradi- 
tional among scientists and to extend its spirit to a 
wider field.’’ 
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It is the objectives set forth in the paragraphs numbered 
4 and 6 which prompted F'AS to seek permission to inter- 
vene in this litigation. 

From its inception, the group has given serious study 
to the effects of travel restrictions on the interchange of 
scientific and cultural ideas and on the reputation of the 
United States abroad. It has been most seriously con- 
cerned with any policy or law which might have the effect 
of isolating American science and thought by restrictions 
on movement across the borders of the United States. 


Because of these interests, the Federation has followed 
the course of the present case. It appears to us that the 
implications of the questions presented by this appeal 
transcend any impact the decision may have on the appel- 
lant. The determination of these questions will directly 
affect what may well be a substantial group of passport 
applicants, among whom are many persons falling in the 
same general category as the membership of the Federa- 
tion. It is our view that restrictions on the international 
travel of such persons have effects on the advancement 
of science and knowledge which cannot be overstressed. It 
is also our experience that long delays in the issuance of 
passports have been very costly to science, a result to 
which those charged with such issuance appear to be ob- 
livious. We are hopeful that a clear-cut judicial state- 
ment on the limitations. of their discretion will shorten 
such delays. 


For these reasons, FAS sought the consent of both 
parties to filing a brief herein as amicus curiae. The con- 
sent of the appellant was readily obtained. The Govern- 
ment not only refused to consent but when FAS filed a 
motion with this Court for leave to file a brief, it filed a 
vigorous opposition. The motion was granted on June 4, 
1957. 
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SUMMARY OF ARGUMENT 


The Government concedes as it must, that the appellant 
is entitled to procedural due process. It argues that it is 
granting due process in this case even though the denial of 
appellant’s passport is based in part upon confidential in- 
formation. It is our view that a contrary conclusion is re- 
quired by the authorities. 


The interest that is affected here is freedom of move- 
ment. When the Government impairs that freedom, it in- 
terferes with the appellant’s opportunity to earn a liveli- 
hood, erects a barrier to free interchange internationally of 
scientific, cultural and other ideas, and even impedes the 
growth of knowledge. The importance of that freedom 
has been clearly recognized in our law for over 700 years. 
The interest involved, therefore, is not one to be lightly 
regarded. 


The record makes clear that appellant’s freedom has been 
taken from him on the basis of information of which he 
has not been advised, and as to some of such information 
at least, the ultimate source and reliability is not known 
even to the Secretary of State, who reached the decision 
in this case. In all the lengthy arguments advanced by 
the Government to defend this action, the only one that 
stands out as understandable is the argument that to 
disclose the confidential information would compromise in- 
vestigative sources and methods. 

In principle this justification is difficult to accept, and 
under the authorities it is impossible. The question raised 
here is almost identical with that decided in Parker v. 
Lester, 227 F. 2d 708, and under that decision appellant 
must prevail. Parker involved the denial of what was in 
effect a seaman’s passport. The Court squarely held that 
this could not be done unless all the evidence against the 
seaman was disclosed. 


That a favorable decision for the appellant may require 
the Government to choose between granting a passport or 
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revealing its evidence, should not be dispositive of the pres- 
ent case. When important interests are involved, the Gov- 
ernment has previously been put to a similar choice in 
other fields. 


In determining whether a citizen has been deprived of 
procedural due process, one element to be examined is the 
protection implicit in the office of the person deciding the 
ease. The record of the Secretary of State in passing 
upon passport applications compels the conclusion that 
little or no such protection can be assumed to exist here. 


History shows that when a basic right is compromised 
even in a narrow area, it almost inevitably marks the be- 
ginning of an extension of that compromise to other fields. 
Freedom of movement is so basic and important a right 
that no impairment of it should be permitted without com- 
plete due process of law. The good accomplished by the sup- 
pression of evidence in passport cases has not been con- 
vineingly demonstrated. 


The appellant has not been afforded due process, but 
a meager and unsatisfactory substitute. Simple justice re- 
quires that at the very least all the facts on which the 
Secretary of State purports to rely, be revealed to pass- 
port applicants. 


ARGUMENT 
Introductory 


Although appellee concedes that passport applicants 
are entitled to procedural due process, he qualifies this by 
pointing out that due process is a flexible concept which 
varies with the subject matter and the necessities of the 
situation. It is when the claim is made that reasons of 
internal security, plus some other grounds only vaguely 
related to procedural considerations, justify the Secretary’s 
acting upon information the sources and details of which 
are not disclosed to appellant, that we must definitely 
part company with the appellee’s position. We feel that 
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the argument does violence to the concepts set forth in 
the very cases cited by the Government.. It is our firm 
view that proper application of the language of the Su- 
preme Court quoted by the appellee (Brief of Appellee, p. 
31) compels a conclusion diametrically opposed to that 
urged on behalf of the Secretary of State. 


Appellee quotes the language of Mr. Justice Frankfurter 
concurring in Joint Anti-Fascist Refugee Committee v. Mc- 
Grath, 341 U.S. 123, 163, as follows: 


"The precise nature of the interest that has been 
adversely affected, the manner in which this was done, 
the reasons for doing it, the available alternatives to 
the procedure that was followed, the protection im- 
licit in the office of the functionary whose conduct is 
challenged, the balance of hurt complained of and good 
accomplished—these are some of the considerations 
that must enter into the judicial judgment [whether 
there has been procedural due process.]”’ 


We agree completely that Mr. Justice Frankfurter’s state- 
ment is an excellent summary of the judicial process that 
should be applied in cases like this one, and we shall 
attempt below to analyze the present case in the light 
of the factors he has enunciated. 


“the precise nature of the interest that has been 
adversely affected” 


At the top of the list of elements named by Justice Frank- 
furter is the ‘‘precise nature of the interest that has been 
adversely affected’’ and it is to this element that we would 
now like to direct attention. The interest involved here 
is the freedom to cross the boundaries of the United States, 
with all that such freedom implies. Many years ago the 
Supreme Court said in Williams v. Fears, 179 U.S. 270, 274: 


“‘Undoubtedly, the right of locomotion, the right to 
remove from one place to another according to inclina- 
tion, is an attribute of personal liberty * *: * ”’ 
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The validity of this statement is attested to by over 700 
years of Anglo-Saxon history. When King John signed 
Magna Carta at Runnymede on June 15, 1215, the 42nd 
Article included a provision that: 


“‘It shall be lawful, for the time to come, for any 
one to go out of our Kingdom, and return safely and 
securely by land or by water, saving his allegiance 
to us e *% * 9? 


Later Blackstone wrote that ‘personal liberty consists in 
the power of locomotion, of changing situation, or moving 
one’s person to whatsoever place one’s own inclinations 
may direct.’’ See 1 Blackstone’s Commentaries 134. The 
right to move freely about the world was most recently 
affirmed in the Universal Declaration of Human Rights, 
Article 13, Paragraph 2, which provides that: 


‘*Kiveryone has the right to leave any country, in- 
cluding his own, and to return to his country.”’ 


As a signatory to that Declaration, the United States 
pledged itself to support it, in the words of its preamble, 
‘‘as a common standard of achievement for all peoples and 
all nations.’’ 


In the three-judge court decision in Bauer v. Acheson, 106 
F’. Supp. 440, the Supreme Court’s decision in Wiliams v. 
Fears was relied upon and the court went on to state: 


‘*While the Supreme Court was there [in Williams 
v. Fears] considering freedom to move from state to 
state within the United States, it is difficult to see 
where, in principle, freedom to travel outside the 
United States is any less an attribute of personal lib- 
erty. Especially is this true today, when modern 
transportation has made all the world easily accessible 
and when the executive and legislative departments of 
our government have encouraged a welding together 
of nations and free intercourse of our citizens with 
those of other friendly countries. Personal liberty to 
go abroad is particularly important to an individual 
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whose livelihood is dependent upon the right to Hcy 
as is claimed by the plaintiff in this case.”? (106 F 
Supp., at 451). 


The right to leave this country is, therefore, in the same 
category as the right to ‘‘move freely from state to state”’ 
which has been described as ‘‘an incident of national citizen- 
ship.”? (Douglas, J., concurring in Edwards v. Cal’fornia, 
314 U.S. 160, 178). 


This may be an appropriate place to deal with the con- 
tention of the appellee that the denial of a passport to 
appellant has had only ‘‘the practical effect of restricting 
his travel to approximately one-half the world’s surface— 
the Western Hemisphere, with a few countries excepted’’ 
(Brief of Appellee, p, 44, Footnote 36). The accuracy 
of this statement should be weighed in the light of the fol- 
lowing facts: Although it is true that the regulations of 
the Department of State permit travel in certain parts of 
the world without the possession of a passport, the Secre- 
tary expressly retains the right to exclude any person from 
such passport-free travel at any time, and he has done so. 
Section 53.5(a) of the Passport Regulations provides: 


“‘Nothing in this part shall be construed as prohibiting 
the Secretary of State ... from preventing the depart- 
ure from or entry into the United States... of a citizen 
of the United States unless he bears a passport . 
notwithstanding the fact that he may be destined for 


or arriving from a place . . . for which a valid pass- 
Pe is not required under this part.’? |22 C.F.R. 
53.5(a). 


It will not be denied that the Secretary on more than one 
occasion has exercised the power reserved under the quoted 
language to prevent the departure from the United States 
of American citizens not possessing passports even though 
their destination was in an area exempt from passport re- 
quirements. Such actions are usually taken without notice 
and do not come to public attention. One example which, 
however, received widespread publicity was the barring 
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of the travel of Paul Robeson to Canada. (See New York 
Times, February 1, 1952, p. 14, column 1). 


The statement quoted above from appellee’s brief also 
ignores the fact that in practice a pasport is an indis- 
pensable prerequisite to travel in almost every foreign 
country, including many of those as to which a passport 
is not required to leave the United States. A 1952 survey 
showed that only five countries out of 37 surveyed would 
admit foreigners without a passport. (Comment, Pass- 
port Refusals for Political Reasons: Constitutional Issues 
and Judicial Review, 61 Yate Law Journat, 171 (1952)). 


It is in this context that the function of a passport must 
be considered. Today and in the foreseeable future, its 
primary use is as a control over exit from the United 
States and entry into foreign countries. A denial of a pass- 
port is a denial of exit and there can be no doubt that the 
denial of exit is an interference with liberty in every 
sense. The distinction between restriction to a jail, to a 
city, to a state or to a nation is merely one of degree. In 
Walker v. Chef Quarantine Officer, 69 F. Supp. 980 (D. C. 
Canal Zone 1943), it was held that a United States citizen 
was being deprived of his liberty in violation of the Fifth 
Amendment when he was prevented from leaving the 
Canal Zone after having complied with all laws and regu- 
lations. 


It appears, therefore, that ‘‘ the interest that has been 
adversely affected’’ is a most fundamental and important 
one. It is an interest which goes far beyond the mere con- 
venience of the appellant. As the facts of this case dem- 
onstrate, it is an interest the failure to protect which can 
result in the destruction of a passport applicant’s liveli- 
hood. It is a personal interest which should not be 
lightly regarded or cavalierly brushed aside. Even more 
than that, the interest here involved is an interest the 
slighting of which can result in a serious interference with 
the advancement of knowledge. This, too, is vividly dem- 
onstrated by the facts in the present case. 
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The appellant is a research physicist. He seeks a passport 
in order to be able to accept a three-year appointment to en- 
gage in cosmic ray research at the Tata Institute in Bombay. 
Cosmic rays fall upon all parts of the world; their existence 
has been known for some 50 years and their study has 
provided us with a great deal of useful information con- 
cerning the nature of the elementary particles which make 
up the world in which we live. Their study can in no 
way be regarded as a secret. In fact, during World War 
II this is one of the few fields of physics in which results 
were regularly published freely in German, American and 
Russian journals alike. The Tata Institute is the leading 
research institute in India and it is recognized as one of the 
worlds leading centers of cosmic ray research. Its head, 
Dr. Hami J. Bhabha, is one of the world’s most 
distinguished theoretical physicists and was president of 
the International Conference on the Peaceful Uses of 
Atomic Energy held in Geneva, Switzerland, in August 
1955. None of the work carried out at the Institute is 
classified. As in all scientific research, it is impossible to 
predict what the results will be of the studies being carried 
on at the Tata Institute or what contribution the appel- 
lant’s participation in those studies might make. What is 
clear is that if the appellant is not granted a passport, 
he will have lost a real opportunity to make a contribu- 
tion and it may be that whatever possibility might exist 
of his contributing to the advance of knowledge in this 
field will be gone. 


Thus do travel restrictions have their stifling effects on 
scientific advances and on the growth of knowledge in 
other fields. Thus, too, do they have their impact on the 
interchange on ideas in scientific, cultural, and other fields. 
The effects in an isolated case may not appear to be seri- 
ous but the possible cumulative effect can be great indeed. 
These are effects which should be avoided unless there 
are clear and convincing countervailing reasons open for 
all to see. 
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“the manner in which this [interest] 
was [adversely affected]” 

Next we come to the question of ‘‘the manner in which 
this [interest] was [adversely affected]’’. This piece of 
the mosaic does not require extensive treatment. Appellee 
deprived appellant of his liberty by denying him a pass- 
port and the record makes clear that in doing so he relied 
upon information, the sources and details of which were not 
disclosed to appellant, a procedure contrary to all our 
traditional notions of fair hearing. Moreover, it appears 
that the ultimate source and reliability of some, at least, of 
the undisclosed information was unknown even to the 
Secretary himself since he argues that: 


‘‘Moreover, other governmental agencies furnish 
classified information to the Secretary of State only 
on condition that it not be disclosed or compromised, 
as indicated at pp. 67-68 of the Joint Appendix. And 
even if the reports furnished by other agencies were 
furnished to appellant, his objections to the hearsay 
nature of such information would not be overcome 
unless the other agency’s sources could be persuaded 
to testify.”? (Brief of Appellee, p. 52). 


The clear implication of these remarks is that the State 
Department itself is unaware of the source of some of the 
information on which it relies. (See also Brief of Appel- 
lant, p. 34, Footnote 13). 


“The [Secretary's] reasons” 


The next element in Mr. Justice Frankfurter’s list of con- 
siderations to be employed in evaluating the presence or 
absence of procedural due process is ‘‘the reasons for do- 
ing’? what was done. If we look to the Secretary’s find- 
ings we find two reasons stated for his reliance on confiden- 
tial information. One is to further national security by 
avoiding ‘‘compromising investigative sources and meth- 
ods’’; the other is to avoid prejudicing ‘‘the conduct’’ or 
‘interest of United States foreign relations.’? How the 
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disclosure of all the evidence against appellant might prej- 
udice our foreign relations is not revealed by the findings 
and is impossible for us to conceive. The claim carries no 
more conviction than would an allegation of interference 
with the Commerce power or the Postal power and we sub- 
mit it is too conjectural to be given serious weight. The 
additional arguments in the appellee’s brief (summarized 
in Appellee’s Brief, top p. 44) appear to bear very remotely, 
if at all, on the confidential information issue. 


We are left then with the protection of sources and inves- 
tigative methods as the sole understandable reason moti- 
vating the Department of State to decide passport cases 
on the basis of confidential information not revealed to 
applicants. 


This was also the reason relied upon by the Government 
in Parker v. Lester, 227 F. 2d 708 (9th Cir.) and it is our 
view that the issue of procedural due process here pre- 
sented is precisely the same as that raised and decided 
in that case. The present case involves a determination 
of the procedural rights of a passport applicant who needs 
a passport to get a job. Parker involved the question of 
the procedural rights of a seaman applying for a specially 
validated merchant mariner’s document which he needed 
to enable him to follow his calling. That the two cases 
are practically counterparts is demonstrated by the fact 
that the Passport Regulations of the Secretary of State 
exempt the travel of any seaman from the requirement of 
the possession of a passport if he possesses a ‘‘specially 
validated United States merchant mariner’s document is- 
sued by the United States Coast Guard.’’ 22 C.F.R. § 53.2 
(c). It is this very document of clearance which was at 


stake in Parker (see Parker v. Lester, 98 F. Supp. 300, — 


304), and it is in effect a seaman’s passport. 


The regulations under which seamen were screened pro- 
vided that no person might be employed on a U.S. mer- 
chant vessel unless in possession of a validated document 
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issued by the Commandant of the Coast Guard indicating 
his ‘‘security clearance’’ following a ‘‘security check”’ 
which ‘‘satisfied [the Commandant] that the applicant’s 
character and habits of life are [not] such as to authorize 
the belief that the presence of the person aboard vessels 
of the United States would be inimical to the security of 
the United States.’? Parker v. Lester, 112 F. Supp. 433, 
437. As in the case of passports, an initial denial of clear- 
ance was made ex parte. After such denial, the regulations 
provided for hearings first before a local appeals board 
and then before a national appeals board. At an interim 
stage of the program the local boards were one-man boards; 
later they were tripartite. The course of the administra- 
tive proceedings is well described in the opinion of the 
District Court: 


‘<The mechanics of the determinations on the basis 
of which the petitioners’ appeals were denied merit 
some attention. Pursuant to the requirement set forth 
in the regulations that a person denied clearance must 
be informed of the ‘general basis’ for such denial, a 
form letter was sent to each petitioner advising him 
that ‘* * * this finding is based on the belief that you 
are affiliated with, or sympathetic to an organization, 
association, group, or combination of persons subver- 
sive or disloyal to the Government of the United 
States’. The procedure during the actual ‘hearing’ 
varied from ease to case, a pronounced difference be- 
ing however noticeable between the practice of the 
interim and that of the tripartite board. Thus, peti- 
tioner Kulper, appearing before a tripartite board, 
was informed of and questioned at length by the ex- 
aminers concerning specific instances of alleged mis- 
conduct about which the board had information. 
Kulper managed to persuade the board that he 
was not a security risk. On the other hand, the pro- 
cedure before the interim one-man board was epito- 
mized by the case of petitioner Parker. At the outset, 
Parker was informed that he was believed to 
be a member of the Communist Party and that 
the burden was on him to clear himself. He 
categorically denied such membership and then was 
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conducted by his attorney through an aimless explora- 
tion of his background and associations, at the con- 
clusion of which, the examiner, despite counsel’s 
urging, declined to address any questions to petitioner. 
Parker was not cleared. In no proceeding before an 
appeals board did witnesses appear against a peti- 
tioner, thus depriving him of an opportunity for cross- 
examination, nor was he ever shown the file contain- 
ing the information on which the Coast Guard acted. 
The board members, themselves, had no personal 
knowledge of the reliability and veracity of the in- 
formers and had to rely on the degree of creditability 
which a governmental investigative agency accorded 
such sources of information.’’ 112 F. Supp. 433 at 
439. 


This procedure the District Court found to be unlawful, 
stating that: 


66? @ & 


no reason appears why the Commandant could 
not apprise petitioners of the basis for his initial de- 
termination with such specificity as to afford them 
reasonable notice and an opportunity to marshal the 
evidence in their behalves. The same is true of the 
conduct of the examination by the Board. While it 
may not be feasible to reveal to petitioners the source 
of the evidence against them, no reason appears in 
common sense and respondents’ argument why peti- 
tioners should not be informed of the contents of the 
testimony. Thus a bill of particulars should be fur- 
nished upon demand and petitioners should be given an 
opportunity to rebut specific allegations of miscon- 
duct or other acts and associations which the board 
considers probative.’”? 112 F. Supp. at 444. 


In the actual framing of the decree, the District Court 
enjoined further administration of the seaman screening 
program unless a more specific statement of the basis for 
the ‘initial determination was furnished the seaman ‘‘to 
be worded with such specificity as to afford the seaman 
reasonable notice of the said basis and an opportunity to 
marshal evidence in refutation thereof.’’ 227 F. 2d, at 
711. The decree also permitted a seaman to demand a 
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bill of particulars from the appeals board but provided 
‘‘that such bill of particulars need not set forth the source 
of such data, nor disclose the data with such specificity that 
the identity of any informers who have supplied such 
allegations or data will necessarily be disclosed to the 
said seaman or to other persons.’? 227 F. 2d, at 711. 
This qualification the Court of Appeals for the Ninth Cir- 
cuit held to be unjustified. It pointed out that as a practical 
matter it gave ‘‘the Coast Guard carte blanche to with- 
hold substantially any information the officials may choose 
to keep from the seaman’’. 227 F. (2d), at 722. The 
Court held that the regulations denied the plaintiffs due 
process of law and directed that an injunction restraining 
their enforcement against the plaintiffs be issued. A decree 
in absolute terms was issued and upon further appeal was 
upheld by the Court of Appeals. Lester v. Parker, 235 F. 
(2d) 787. 


From this account it will be seen that in Parker v. Lester 
the precise procedural due process point raised here was 
squarely decided. Moreover, it was decided with the full 
attention of the Court focused on the role of the ‘‘con- 
fidential informant’’. It is difficult to understand the at- 
tempt of the appellee to distinguish Parker ‘‘on the ground 
that the regulations there involved expressly placed an 
absolute bar on the disclosure of the source of all in- 
formation and the identity of all informants—with no 
qualifications as to their relationship to national security.’’ 
(See Brief of Appellee, p. 50). As we have seen, the 
Court of Appeals for the Ninth Circuit made a careful 
analysis of the District Court’s decree and directed that 
all qualifications on the disclosure of the evidence against 
the plaintiffs be removed. Had the court wished to limit 
the removal to disclosures not affecting the national secur- 
ity, it may be assumed that it would have done so. But 
even if the court in Parker v. Lester had so restricted its 
holding, it would give little comfort to the appellee here 
because the passport regulations provide for nondisclosure 
of information even when national security is not involved. 
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It is true that Section 51.137 of the Passport Regulations 
provides that a person whose application is tentatively 
disapproved shall be notified of the reasons ‘‘as specifically 
as in the judgment of the Department of State security con- 
siderations permit.’? But another provision goes much 
further. Section 51.163 which appears in the section on 
Rules of the Board of Passport Appeals, provides: ‘*The 
Board shall conduct the hearing proceedings in such man- 
ner as to protect from disclosure information affecting the 
national security or tending to disclose or compromise im- 
vestigative sources or methods.’’ (Italics added). Section 
51.170 provides that in reaching its conclusion ‘‘the Board 
shall consider the entire record including * * * such confi- 
dential information as it may have in its possession.”’ 


These rules make it obvious that the information which 
is kept confidential and not disclosed to passport applicants 
goes beyond what is determined to affect the national se- 
curity and clearly includes any information ‘‘tending to 
disclose or compromise investigative sources or methods.”’ 
The last quoted language covers the same ground as was 
covered by the language of the District Court’s decree in 
Parker v. Lester which the Court of Appeals held should 
be stricken from the decree as an unjustified qualification. 
Here the wording is ‘‘information * * * tending to disclose 
* * * investigative sources’’; there it was ‘‘data * * * dis- 
close[d] * * * with such specificity that the identity of 
* * * informers who have supplied such allegations or 
data will necessarily be disclosed.’’ Although some of 
the words used are different, the meaning is the same and 
so are the legal consequences. What was a violation of 
procedural due process in the seamen screening program 
is a violation of procedural due process in the passport 
program. Whether appellant is a seaman or a physicist, 
his exit from the country should not be denied unless all 
the evidence against him is revealed. 
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“the available alternatives to the procedure 
that was followed” 


Now, on the list of Mr. Justice Frankfurter, we come 
to the question of ‘‘the available alternatives to the pro- 
cedure that was followed.’’ Appellant in his brief has pro- 
posed that the Secretary of State should be required to 
choose between revealing his evidence or granting the 
passport. This was precisely the effect of the judgment 
of the Court of Appeals in Parker v. Lester in the case of 
security screening of seamen. And it was an effect of 
which the Court was well aware. The Court stated that 
it might be assumed that their determination would ‘‘re- 
move from the investigative agencies, to some degree, a 
certain kind of information and that, in the future, some 
persons will be deterred from carrying some of these tales 
to the investigating authorities. It is unbelievable that the 
result will prevent able officials from procuring proof any- 
more than those officials are now helpless to procure proof 
for criminal prosecutions. But surely it is better that 
these agencies suffer some handicap than that the citizens 
of a freedom-loving country shall be denied that which 
has always been considered their birthright. Indeed, it 
may well be that in the long run nothing but beneficial 
results will come from a lessening of such tale bearing.’’ 


(227 F (2d), at 720) 


Here, too, the benefits from restoring long-standing and 
generally accepted rights of hearing dictate that the Secre- 
tary of State be required to act on the basis of evidence 
openly produced. The basic principle to be applied here is 
the same as that employed very recently by the Supreme 
Court in Jencks v. United States, No. 23, October Term 
1956, decided June 3, 1957. There the Court held that 
when the Government offered an informer as a witness in 
a criminal prosecution the defendant was entitled to in- 
spect any relevant statements or reports previously made. 
by that witness to the Government touching the subject 
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matter of his testimony at the trial. In so holding, the 
Court called attention to language quoted in United States 
v. Reynolds, 345 U.S. 1, that in criminal cases “‘the Gov- 
ernment can invoke its evidentiary privilege only at the 
price of letting the defendant go free. The rationale of 
the criminal case is that, since the Government which 
prosecutes an accused also has the duty to see that justice 
is done, it is unconscionable to allow it to undertake prose- 
eution and then invoke its governmental privileges to 
deprive the accused of anything that might be material to 
his defense.’’ The Court stated that the Government must 
decide whether the public prejudice of allowing a crime to 
go unpunished is greater than that attendant upon the 
possible disclosure of confidential information. The Secre- 
tary of State can face the same decision in passport cases. 
It is true that the denial of a passport is not a criminal 
prosecution, but the deprivation of liberty accomplished by 
such a denial is certainly comparable to a criminal penalty 
and in some respects may even exceed it. Moreover, what 
we are concerned with here goes far beyond depriving the 
passport applicant of something which might be material 
to his case—it involves the nondisclosure of the case against 
him. The holding in the Jencks case would, therefore, seem 
to be persuasive authority for the appellant here. 


The plea of the Government that its subversion of due 
process should be permitted because it has only been 
practiced in a small way (see Brief of Appellee, p. 44, 
Footnote 36) may be quickly answered. Figures are 
cited by appellee to demonstrate that in the years 1955 
and 1956 when well over a million passports were issued, 
only 16 were finally denied under Section 51.135 of the 
Passport Regulations. The threat to national security 
posed by compelling disclosure of all the evidence in such 
a limited number of cases would appear to be small indeed 
compared with the possible ever-widening effects of per- 
petuating so radical a departure from our traditional 
concepts as condemnation without confrontation. 
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“the protection implicit in the office of the functionary 
whose conduct is challenged” 


Next we come to the element of ‘“‘the protection im- 
plicit in the office of the functionary whose conduct is 
challenged’’, the next to the last factor cited by Mr. 
Justice Frankfurter. In this connection, it should be noted 
that apart from the task of passing on passport applica- 
tions, the State Department has absolutely no quasi-judi- 
cial functions. Its field is the conduct of foreign affairs 
where it operates with unreviewed discretion. There should 
be small wonder, therefore, that as the history of passport 
litigation reveals, the State Department for a much pro- 
longed period took the position that it had unlimited and 
unreviewable discretion in the passport field also. Since 
every other one of its day to day functions is not sub- 
ject to any review, there should be no cause for wonder, 
also, that despite the holding of this Court that the due 
process clause applies to passport cases, the Department 
has been grudging in applying the spirit of that Consti- 
tutional provision. With reluctance but nevertheless with 
conviction, we conclude that this background leaves little 
room for relying on any ‘‘protection implicit”’ in the office 
of the Secretary of State. This conclusion is reenforced by 
examination of the ultimate disposition by the Department 
of the various passport cases which have been brought into 
litigation. 

The first case to come before this Court was that of 
Dulles v. Nathan, 96 U.S. App. D.C. 190, 225 F. 2d 29. In 
that case, the District Court held that before the plaintiff 
was denied a passport, he was entitled to a hearing. It 
issued a memorandum opinion to that effect dated Febru- 
ary 25, 1955, and on March 15, 1955 signed an order re- 
quiring ‘‘an appropriate hearing.’”’? On June 1, 1955, 
the District Court ordered the Secretary of State to issue 
a passport to the plaintiff because of his failure to afford 
the plaintiff an appropriate hearing by that date. The 
Government appealed to this Court and filed a motion for 
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an order staying the effectiveness of the District Court’s 
judgment. In connection therewith it filed an affidavit 
of the Assistant Director of the Passport Division that the 
State Department ‘‘after full and careful consideration has 
concluded that it would be contrary to the best interests of 
the United States’’ to issue Nathan a passport. 225 F. (2d) 
at 30. This Court on June 2, 1955 issued an order re- 
quiring the Department to grant a quasi-judicial hearing 
promptly. At this point in the litigation, the Department 
of State rendered the case moot by issuing a passport to 
Nathan. 


Next came Shachtman v. Dulles, 96 U.S. App. D.C. 287, 
225 F. 2d 938. There, a complaint based on a claim of 
denial of substantive due process was dismissed by the 
District Court. The complaint, at no time denied by the 
Government, alleged that the plaintiff’s application for 
a passport had been denied solely because an organiza- 
tion of which he was the head appeared on the Attorney 
General’s list. This Court reversed, holding the State 
Department’s action to be arbitrary. Without further 
administrative proceedings, the Secretary of State granted 
Shachtman’s passport notwithstanding his earlier conclu- 
sion that such grant ‘‘would be contrary to the best in- 
terests of the United States.’’ 


Next in the series of cases was Kamen v. Dulles, filed in 
the District Court, Civil Action No. 1121-55, and raising 
precisely the same question of procedural due process as is 
raised in the present case. When a motion of the plaintiff 
for summary judgment was reached for hearing, the Gov- 
ernment rendered the case moot by issuing a passport 
to the plaintiff, notwithstanding a previous finding by the 
Secretary that the plaintiff was a ‘‘supporter of the Com- 
munist movement’’ and ‘‘one who was going abroad for 
the purpose, knowingly and wilfully, of advancing that 
movement.’’? In addition, the Government entered into a 
stipulation that the issuance of the passport had ‘‘the 
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effect of superseding and reversing’’ the previous un- 
favorable findings of the Department. 


The confidential information issue was also involved in 
the case of Boudin v. Dulles, 98 U.S. App. D.C. 305, 235 
F. 2d 532. There, the applicant at one stage had been found 
by the Secretary to be acting ‘‘in the furtherance and under 
the discipline of the Communist Party’’ (Boudin v. Dulles, 
136 F. Supp. 218, 221) and at another to be ‘‘a supporter 
of the Communist movement’’. (235 F. 2d at 534). Such 
findings were held by this Court not to meet the require- 
ments of the Secretary’s own regulations and the case 
was sent back for further findings. This Court also directed 
that if upon further consideration of the case the Secre- 
tary should refuse a passport to Boudin, he should state 
whether his findings were based on evidence openly pro- 
duced or on secret information not disclosed to the appli- 
cant. If the latter, the Secretary was directed to explain 
the reasons why such information might not be disclosed. 
Once again, when challenged to produce its evidence, the 
State Department refused to meet the issue and ended 
the litigation by granting the applicant his passport. And 
once again, this was done without further administrative 
proceedings despite a finding presumably seriously ar- 
rived at that the applicant was a supporter of the Com- 
munist movement and under the discipline of the Com- 
munist Party. 


Thus, on at least three previous occasions has the Gov- 
ernment had an opportunity to settle in the courts the pro- 
cedural due process issue and it has declined to do so. On 
each occasion, the Secretary of State issued a passport 
despite previous findings in extremely derogatory terms 
and on each occasion without further adversary admin- 
istrative proceedings in the Department. This record 
would appear to make it difficult indeed to argue convinc- 
ingly that for passport applicants there is any ‘‘protec- 
tion implicit in the office of the Secretary of State.’’ 
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Parenthetically, it may be noted that in the light of the 
record one may be forgiven for suspecting that the present 
ease, with a factual situation shot through with innuendoes 
of spying and with the aura of cloak and dagger, was 
carefully selected by the Government as the vehicle for 
presenting the confidential information issue for final settle- 
ment by the courts. 


“the balance of hurt complained of and 
good accomplished” 


Finally, on Mr. Justice Frankfurter’s list we come to the 
element of the balance of hurt complained of and good ac- 
complished. That the plaintiff has been badly hurt by the 
Secretary’s action is clear. We have also noted that the 
same action which hurt the plaintiff has erected a barrier to 
the advancement of science and that similar actions must 
inevitably hinder the advancement of all knowledge and 
the interchange internationally of all ideas. These hurts 
we feel are specific and plainly to be seen. They are real 
hurts and of them the appellant complains. 


There is even more to be concerned about, however. When- 
ever an action by the Government which impairs one of our 
basic rights is allowed to stand, every American loses. Un- 
counted future generations forfeit something precious that 
those who came before them enjoyed. The strivings and 
strugglings of the founders of this land and the many who 
since have perpetuated it, are deprived of some of their 
meaning. At best, the lofty goals for which they and we 
have hoped become less attainable. And at worst, we can 
even be regarded as having turned our backs on these goals. 
As the late Mr. Justice Jackson once stated in a related con- 
nection : 


. Quite unconsciously, I am sure, the Government’s 
coe of custody for ‘safekeeping’ without disclosure 
to the victim of charges, evidence, informers or reasons, 
even in an administrative proceeding, has unmistakable 
overtones of the ‘protective custody’ of the Nazis more 
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than of any detaining procedure known to the common 
law. Such a practice, once established with the best 
of intentions, will drift into oppression of the disad- 
vantaged in this country as surely as it has else- 
where.’’ Shaughnessy v. United States, ex. rel. Mezei, 
345 U.S. 206, 226. 


Here then is hurt indeed—to appellant, to the advance- 
ment of knowledge and to hard-won traditions of liberty. 
To counterbalance such hurt, the ‘‘good accomplished’’ by 
the Secretary’s action should be clear and substantial and 
demonstrable in convincing terms. We submit this is not 
the case here. 


The papers in the present case and the Government’s 
brief are searched in vain for a convincing demonstration 
of substantial ‘‘good accomplished’’ by the suppression of 
evidence. The implication of the appellee’s argument is 
that anonymous informers must be protected at almost 
any cost. Is this the ‘‘good’’ for which so much must be 
sacrificed? Have we now reached the stage where the in- 
former is to be given such special consideration and pro- 
tection? The answer to such a contention is found in some 
other words of Mr. Justice Jackson in the Shaughnessy 
case supra, at 227: 


‘‘T have not been one to discount the Communist evil. 
But my apprehensions about the security of our form 
of government are about equally aroused by those who 
refuse to recognize the danger of Communism and 
those who will not see danger in anything else.’’ 


Resolving the Conflicting Interests Involved 


Having concluded the discussion of the various factors 
which must be considered in resolving a claim of depriva- 
tion of procedural due process, it remains to weigh those 
factors in order to resolve the conflicting interests involved. 
As the Government has argued, every case is different. 
The principles to be applied, however, are unvarying and 
are clearly indicated in decisions on court review of re- 
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lated areas of Government action. The analysis in the 
Shaughnessy case, supra, for example, gives convincing 
support to the appellant’s case here. There the issue was 
whether the United States could exclude an alien without 
notice and a hearing and the court held, four Justices dis- 
senting, that it might. In doing so, however, the majority 
opinion was careful to point out that the result turned on 
the fact that a non-resident alien was involved. Even 
aliens, it stated, are entitled to due process of law if they 
are American residents. Mr. Justice Clark stated for the 
Court (page 212-13) : 


“Tt is true that aliens who have once passed through 
our gates, even illegally, may be expelled only after 
proceedings conforming to traditional standards of 
fairness encompassed in due process of law. But an 
alien on the threshhold of initial entry stands on a 
different footing. * * * [B]ecause the action of the 
executive officer under such authority is final and con- 
clusive, the Attorney General cannot be compelled to 
disclose the evidence underlying his determinations in 
an exclusion case * * * . [A] lawful resident alien may 
not captiously be deprived of his constitutional rights 
to procedural due process. Only the other day we 
held that under some circumstances temporary absence 
from our shores cannot constitutionally deprive a re- 
turning lawfully resident alien of his right to be here 
* * * Accordingly, to escape constitutional conflict 
we held the ‘administrative regulations authorizing 
exclusion without hearing in certain security cases 
inapplicable to aliens so protected by the Fifth Amend- 
ment.’’ 


The language and holding of the majority in the 
Shaughnessy case give compelling support to the claim that 
in the converse situation in which it is sought to restrain 
the travel of an American citizen, notice and hearing are 
constitutional requirements. The views expressed by the 
four dissenting Justices should leave no doubt as to what 
their reaction would be to the present case. In ringing 
terms Mr. Justice Black declared his abhorrence of arbi- 
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trary restrictions by the Government of the United States 
on the movement of persons over whom it has jurisdiction ! 
(pp. 217-18) : 


‘‘No society is free where government makes one 
person’s liberty depend upon the arbitrary will of 
another. Dictatorships have done this since time im- 
memorial. They do now. Russian laws of 1934 | 
authorized the People’s Commissariat to imprison, 
banish and exile Russian citizens as well as ‘foreign 
subjects who are socially dangerous.’ Hitler’s secret 
police were given like powers. German courts were 
forbidden to make any inquiry whatever as to the in- 
formation on which the police acted. Our Bill of Rights 
was written to prevent such oppressive practices. 
Under it this Nation has fostered and protected indi- 
vidual freedom. Its founders abhorred arbitrary one- 
man imprisonments. Their belief was—our constitu- 
tional principles are—that no person of any faith, rich | 
or poor, high or low, native or foreigner, white or 
colored, can have his life, liberty or property taken 
‘without due process of law.’ ’’ 


And Mr. Justice Jackson in a measured analysis of the 
importance of procedural due process stated in no uncer- 
tain terms his feeling about arbitrary Government action 
(p. 224-25) : 


‘‘Procedural fairness, if not all that originally was 
meant by due process of law, is at least what it most 
uncompromisingly requires. Procedural due process 
is more elemental and less flexible than substantive due 
process. It yields less to the times, varies less with 
conditions, and defers much less to legislative judg- 
ment. Insofar as it is technical law, it must be a | 
specialized responsibility within the compliance of the | 
judiciary on which they do not bend before political 
branches of the Government, as they should on matters 
of policy which comprise substantive law. 


‘¢ # * * Only the untaught laymen or the charlatan 
lawyer can answer that procedures matter not. Pro- 
cedural fairness and regularity are of the indispen- 
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| “ 
sable essence of liberty. Severe substantive laws can 
be endured if they are fairly and impartially applied. 

Indeed, if put to the choice, one might well prefer to | 

live under Soviet substantive law applied in good faith - 

by our common-law procedures than under our sub- * 
stantive law enforced by Soviet procedural practices. 

Let it not be overlooked that due process of law is not * 

for the sole benefit of an accused. It is the best insur- e. 
ance for the Government itself against those blunders 

which leave lasting stains on a system of justice but e 


which are bound to occur on ex parte consideration. 
* * a 


‘“The most scrupulous observance of due process, 
including the right to know a charge, to be confronted 
with the accuser, to cross-examine informers and to 
produce evidence in one’s behalf, is especially neces- 
sary where the occasion of detention is fear of future 
misconduct, rather than crimes committed. Both the 
old proceeding by which one may be bound to keep the 
peace and the newer British ‘preventive detention’ are 
safeguarded with full rights to judicial hearings for 
the accused. On the contrary, the Nazi regime in 
Germany installed a system of ‘protective custody’ by 
which the arrested could claim no judicial or other 
hearing process, and as a result the concentration 
camps were populated with victims of summary exec- 
utive detention for secret reasons. That is what 
renders Communist justice such a travesty. There are 
other differences, to be sure, between authoritarian 
procedure and common law, but differences in the 
‘process of administration make all the difference be- 
tween a reign of terror and one of law.’’ 


It is our feeling that the principles clearly announced in 
the Shaughnessy case apply here and that under them it 
should be held that the Secretary’s attempt to deprive the 
appellant of a passport without disclosure of the evidence 
against him, must be rebuffed. What the appellant has 
been afforded is not due process but a shadowy substitute. 
At the very least, he is entitled to a hearing at which all 
the facts on which the Secretary purports to rely are pro- 
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duced. As Mr. Justice Jackson stated in his dissent in 
Shaugnessy, supra, at page 228: 


‘It is inconceivable to me that this measure of 
simple justice and fair dealing would menace the 
security of this country. No one can make me believe 
that we are that far gone.’’ 


Respectfully submitted, 


NatHan H. Davi 
1052 Pennsylvania Building 
Washington 4, D. C. 
Attorney for Amicus Curiae 
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nited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18717 


Wewtvon Bruce DAYTON, APPELLANT 
v. 


JoHN Fostex DULLES, APPELLEE 


APPBAL FROM THE UNITED STATES DISTRICT COURT FOR THB 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE IN RESPONSE TO BRIEF 
OF FEDERATION OF AMERICAN SCIENTISTS AS 
AMICUS CURIAE 


Although our answers to most of the points raised by the 
Federation of American Scientists in its brief as amicus curiae 
tay be found in our main brief in this case, we wish to com- 
tment briefly upon the Federation’s basic approach to the ques- 
tion of procedural dtte prodéss and upon several specific points 
Praised in its brief. 

1. The brief for the Federation of American Scientists deals 
with the question of the validity of the Secretary of State’s 
partial reliance upon information undisclosed to appellant by 
discussing seriatim the factors.on Mr. Justice Frankfurter’s 
list, quoted in our main brief at page 31, of “some of the con- 
siderations that must enter into the judicial judgment” of 
whether the requirements of due process have been complied 
with in a given case. See Joint Anti-Fascist Refugee Com- 
mittee v. McGrath, 341 U.S. 123, 163. While the Federation’s 
brief pays lip-service to the principle that “due process is a 
flexible concept which varies with the subject matter and the 

(1) 
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necessities of the situation” (Br. 7), we submit that the Fed- 
eration has failed to grasp the full import of this concept. By 
refusing to recognize and give weight to “the totality of facts” 
in the present case, the Federation has failed to answer our 
contention that “that which may, in one setting, constitute a 
denial of fundamental fairness, shocking to the universal sense 
of justice, may, in other circumstances, and in the light of 
other considerations, fall short .of such denial.” Betts v. 
Brady, 316 U.S. 455, 462; see Brief for Appellee, p. 31. 

This is evident from the Federation’s contention that the 
following factors, summarized at page 44 of our main brief, 
“appear to bear very remotely, if at all, on the confidential 
information issue” (Br. 14): “the traditionally broad discre- 
tion of the Secretary of State in granting or denying pass- 
ports; the relationship between passports and the foreign 
affairs functions of the Executive; the fact that the denial of 
& passport serves as 2 governmental restraint on travel only in 
time of war or national emergency; and the intent of Congress 
in enacting the travel control statute.” — 

We must emphatically take issue with the view that these 
considerations are irrelevant to the question of procedural due 
process. As the cases cited in our main brief amply demon- 
strate, the proper invocation of the war.power or the foreign 
affairs power can suffice to transform procedures otherwise 
deficient under the Fifth Amendment into constitutional 
process. See Brief for Appellee, pp. 32-34. Thus the emer- 
gency situation present in Hirabayashi v. United States, 320 
U. S. 81, and Korematsu v. United States, 323 U. S. 214, 
served not only to justify substantive control measures, but 
also to justify the complete absence of any procedures what- 
soever for determining whether the individual controlled might 
in fact endanger the national security. Similarly, while the 
intent of Congress is of course not controlling on the consti- 
tutionality of the procedures here followed, the fact that 
Congress enacted what is now 8 U.S. C. 1185 for the very 
purpose of overcoming evidentiary obstacles and to permit 
travel restrictions on the basis of reasonable suspicion is a 
potent circumstance to be considered in rendering judgment. 
See Brief for Appellee, pp. 22-27. 
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The Federation’s failure to appreciate that due process. of 
law varies with the circumstances is again evident in its state- 
ment that “the distinction between restriction to a jail, to a 
city, to a state or to a nation is merely one of degree” (Br. 11; 
emphasis added). The word “merely” betrays a refusal to 
recognize that differences of degree are of the very essence in 
deciding due process questions. The requirements of due 
process for “restriction to a jail” are, we submit, by no means 
identical to those for restriction to a nation, and the difference 
can be traced to differences of degree. 

2. This same inability to appreciate differences in degree and 
circumstances is evident in the Federation’s attempt to con- 
vince the Court “that in Parker v. Lester the precise proce- 
dural due process point raised here was squarely decided” 
(Br. 17; see also Br. 14-19). Mention of but a few of the 
numerous distinctions between the circumstances of that case 
and of this will suffice to demonstrate that, even if Parker v. 
Lester * were correctly decided, it would hardly be dispositive 
of the issues presented here. 

These distinctions begin with the difference between the 
ex parte cancellation of a certificate without which a seaman 
may not lawfully obtain employment in his chosen field,? and 
the issuance of a document, traditionally issued by the Secre- 
tary of State in the discretionary exercise of his foreign af- 
fairs power, without which citizens today may not depart from 
the United States for travel to certain countries. The distine- 
tions continue in the marked contrast between the procedures 
accorded the plaintiffs in Parker v. Lester and those accorded 
appellant here. The record here demonstrates that appellant, 


798 F. Supp. 300 (N. D. Cal.) ; 112 F. Supp. 433 (N. D. Cal.), aff'd, 227 
F. 2d 708 (C. A. 9); Lester v. Parker, 235 F. 2d 787 (C. A. 9), rehearing 
denied, 237 F. 2d 698. 

*The Federation argues that “the facts of this case demonstrate” that 
the denial of a passport “can result in the destruction of a passport appli- 
cant’s livelihood” (Br. 11). This is in effect an attempt to burden the 
Secretary with responsibility for the very circumstances which caused 
appellant to seek a passport: his inability to obtain employment in his 
chosen field in the United States. The denial of a passport has not “de- 
stroyed” appellant’s livelihood but at most has prevented appellant from 
taking advantage of one opportunity to remedy the unfavorable employ- 
ment situation in which he found himself. 
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following his application for a passport, was given fair notice 
of the information upon which the tentative denial and, ulti- 
mately, the final denial of his application was based. See 
Brief for Appellee, pp. 2-14, 40-43. The transcript of the 
hearings before the Board of Passport Appeals, at which ap- 
pellant was confronted by and vigorously crogs-examined 
three witnesses, covers 320 typewritten pages and 212 pages 
of the printed Joint Appendix (J. A. 58-270). The ultimate 
determination of appellant’s application is contained in de- 
tailed and specific findings and conclusions rendered person- 
ally by the Secretary of State (S. J. A. 2-5). The Secretary 
has there certified that two, and only two, categories of con- 
fidential information were relied upon in making his findings: 
information relating to “the internal security of the United 
States”, the substance of which “was disclosed to the applicant 
during the consideration of his passport application” but the 
“sources and details” of which could not be publicly disclosed 
without detriment to our national interest and internal secu- 
rity and information “the disclosure of which might prejudice 
the conduct of United States foreign relations.” S. J. A. 5. 

By contrast, the events in Parker began, not with applica- 
tions for clearance certificates in order that the applicants 
might take up the occupation of seamen, but with ex parte 
termination of the plaintiffs’ existing means of livelihood with 
no “notice prior to the initial determination by the Com- 
mandant that they could no longer be employed on board 
ships” (227 F. 2d 708 at 716), and with “no opportunity to 
participate in the process of examining the facta which may 
have a bearing upon this initial determination” (7d. at 711), 
Thereafter, each plaintiff was sent an identical form letter pur- 
portedly informing him of the “general basis” for the denial 
of clearance; at subsequent hearings in the cases of those 
plaintiffs finally denied clearance the examiner declined to 
address any questions to the plaintiffs; and in no proceedings 
did witnesses appear against the plaintiffa (112 F. Supp. 433; 
see also Br. 15-16). It is further apparent from the various 
opinions that at no time were the plaintiffs furnished with 
information substantially more specific than that the denial] 
of clearance was “based on the belief that you are affiliated 
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with, or sympathetic to an organization, association, group, 
or combination of persons subversive or disloyal to the Gov- 
ernment of the United States,” although in at least one in- 
stance the Communist Party was specifically named (112 F. 
Supp. at 439). 

In ruling that these procedures were deficient under the 
Fifth Amendment, the Court of Appeals for the Ninth Circuit 
made clear the particular aspects of the procedures to which 
it took exception. The district court had entered a decree 
permitting the plaintiffs to demand a bill of particulars but 
specifying that “such bill of particulars need not set forth the 
course of such data, nor disclose the data with such specificity 
that the identity of any informers who have supplied such 
allegations or data will necessarily be disclosed to the said sea- 
men or other persons” (227 F. 2d at 711). Subsequent to this 
decree and prior to the appeal, the Coast Guard amended its 
regulations to bring them into substantial conformance with 
the decree.* The Court of Appeals ruled that under this decree 
and the resulting regulations the plaintiffs would not be assured 
of notice sufficient to meet charges against them, specifically 
contrasting the new Coast Guard regulation with the regula- 
tions considered by this Court in National Lawyers Guild v. 
Brownell, 96 U. S. App. D. C. 252, 225 F. 2d 552, certiorari 
denied, 351 U. S. 927—regulations providing “for notice, hear- 
ings, and a determination upon the record, except for classified 
security information” (225 F. 2d at 556; emphasis added). It 
is plain that the Ninth Circuit was objecting to the provisions 
of the Coast Guard regulation which absolutely precluded the 
disclosure of all sources of information and the identity of all 
informants, with no limitations as to the need for such non- 
disclosure in terms of national security. The true scope of the 
opinion may be gleaned from the diseussion at 227 F. 2d 722, 

* “The statement of the basis for the action taken under subparagraph (1} 
or (2) of this paragraph shall be worded with such specificity as to afford 
such person an opportunity to marshal evidence in refutation thereof, and 
otherwise in his behalf. This statement skali not be worded with such 
particularity as to disclose the source of such information or data, nor 
the identity of any person or persons who may have furnished such 


information or data, to said person or other persons.” 227 F. 2d at 711, fn. 5: 
emphasis added. 
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where the court compares its decision with its prior decision in 
United States v. Gray, 207 F. 2d 237 (C. A.9). 

Indeed, the court did not leave to conjecture the limited 
nature of its condemnation of the use of confidential informa- 
tion. Its opinion closed with these significant words (227 F. 2d 
at 723): 

* * * we have no occasion to hold whether in subse- 
quent attempts to carry out the objectives of the 
merchant seamen screening program regulations might 
be adopted which in some degree qualify the ordinary 
right to confrontation and cross-examination of in- 
formers. It is sufficient to say that as framed and 
operated these regulations fall short of furnishing the 
minimum requirements of due process in respect to 
notice and opportunity to be heard. 


In the present case, nondisclosure of information and sources 
has been limited to cases where revelation would imperil in- 
ternal security or the conduct of foreign affairs. Far from re- 
fusing to disclose the identity of any informants, the Depart- 
ment of State not only disclosed the identity of three inform- 
ants but produced them as witnesses for purposes of confronta- 
tion and cross-examination. 

In view of the foregoing, it can hardly be said that Parker v. 
Lester is controlling or even persuasive here. 

3. The Federation cites the Supreme Court’s recent deci- 
sion in Jencks v. United States, No. 23, October Term, 1956, 
decided June 3, 1957, as “persuasive authority for appellant 
here,” calling attention to the quotation in that decision from 
United States v. Reynolds, 345 U. S. 1 (Br. 19, 20). We 
submit that this reliance is misplaced, and that the Jencks 
opinion, particularly when contrasted with that in the Rey- 
nolds case, in fact lends support to the Secretary’s position 
in the present case. 

In Jencks, the Court held that in criminal cases the Gov- 
ernment must produce on demand for the defendant’s in- 
spection all reports of Government witnesses, direct or in- 
direct, touching the “events and activities as to which they 
testified at the trial.” Slip opinion, p. 11. The Court went 
on to state that this rule of evidence could not be overcome 
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by a claim of privilege for “the protection of vital national 
interests” on behalf of the Government (id. at 13). By this 
latter ruling, the court in essence adopted the rule announced 
by the Second Circuit in United States v. Andolschek, 142 F. 
2d 503—a case cited by appellant and with which we took 
no issue in our brief. 

The ultimate effect of the Jencks decision will be to require 
the Government, in criminal cases, to reflect in advance upon 
the possible need to claim privilege in connection with cer- 
tain reports. If the need is found to exist, it will be ef- 
fectuated not by a formal claim of privilege in open court— 
this is barred by the decision—but by a decision not to use 
the witness or, in some cases, a decision not to prosecute. 
This the court makes clear by quoting from Reynolds “that, 
in criminal causes ‘* * * The Government can invoke its 
privileges only at the price of letting the defendant go free. 
The rationale of the criminal cases is that, since the Govern- 
ment which prosecutes an accused also has the duty to see 
that justice is done, it is unconscionable to allow it to under- 
take prosecution and then invoke its governmental privileges 
to deprive the accused of anything which might be material 
to his defense * * * 345 U.S., at 12.” (Slip opinion, p. 14; 
emphasis added.) | 

We have italicized the words “criminal cases” above because 
the language just quoted was written, in Reynolds, with the 
express purpose of contrasting the criminal rule, now adopted 
by the Supreme Court, with the altogether different rule in 
civil cases as announced in Reynolds. For immediately fol- 
lowing the above-quoted language in the Reynolds opinion 
the Court stated (345 U.S. at 12): 


* * * Such rationale has no application in a civil 
forum where the Government is not the moving party, 
but is a defendant only on terms to which it has 
consented. 


The holding in the Reynolds case, not that in the Jencks 
case, is the one which applies here. That action was brought 
under the Tort Claims Act by the widows of persons killed 
in the crash of a military aircraft on a flight to test secret 
electronic equipment. The plaintiffs moved for discovery un- 
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der Rule 34 of the Federal Rules of Civil Procedure for pro- 
duction of the Air Force’s accident investigation report and 
statements pertinent thereto. The Secretary of the Air Force 
filed a formal claim of privilege on the basis of the military 
secrets involved. When the Government thereafter refused 
to comply with an order to produce the documents so that the 
court might determine the validity of the claim of privilege, 
the court ruled that the facts on the issue of negligence must 
be taken as established adversely to the Government. The 
Court of Appeals affirmed. 

The Supreme Court, however, reversed. After discussing 
the nature of the Government’s privilege against disclosure 
of military and state secrets and the proper procedure for its 
invocation in the courts, the Court ruled that in the case be- 
fore it the district court should have accepted the Secretary’s 
claim of privilege.* By reversing and remanding, after con- 
trasting the rule in civil cases with that in criminal cases, the 
Court made it plain that the successful invocation of the priv- 
itege in civil cases could not be permitted to have an adverse 
effect upon the Government’s case, as had been the result of 
the district court’s ruling. On remand, the investigation re- 
port would remain undisclosed, thereby adversely affecting the 
plaintiffs’ ability to carry their burden of proof, but the case 
of the Government would nevertheless not be disadvantaged 
by its failure to produce on grounds of privilege. 

Such must be the rule in passport proceedings. Both the 
Federation and appellant concede that the administrative pro- 
ceedings here are not criminal prosecutions (see Br. 20 and 
Brief for Appellant, p. 40). The Secretary is not the mov- 
ing party. The Department and the Secretary’s refusal to 
disclose certain information on grounds of internal security 
and foreign affairs amounts essentially to a claim of privilege 
which, under the Reynolds rule, must be sustained. More- 
over, the Secretary must not, under the same rule, be dis- 
advantaged by requiring the issuance of a passport as the 


‘Compare this ruling with the Federation’s objection that the Secretary 
has failed to state exactly how revelation of certain information would 
prejudice foreign relations, and that this claim is therefore “too conjec- 
tural to be given serious weight” (Br. 13-14). See also Jay v. Boyd, 351 
GU. S. S45, 358, fn. 22. 








9 


price of claiming the privilege. For, as the Court said in 
Jencks (slip opinion, p. 13): 

It is unquestionably true that the protection of vital 
national interests may militate against public disclo- 
sure of documents in the Government’s possession. This 
has been recognized in decisions of this Court in civil 
causes where the court has considered the statutory 
authority conferred upon the departments of govern- 
ment to adopt regulations “not inconsistent with law, 
for * * * use * * * of the records, papers * * * ap- 
pertaining” to his department. 


4. We have thus far attempted to show that the peculiar 
circumstances of passport issuance at the present time call for 
procedural standards different from those applicable in other 
areas. We are not alone in this insistence. We have already 
pointed out that Professor Kenneth Culp Davis, a severe 
critic of the general use of undisclosed information by Gov- 
ernment officials in administrative proceedings, has written 
that in the particular field of passport issuance “the right of 
the individual to know the evidence against him may in some 
circumstances have to yield to some extent to the interest of 
national security”. Davis, The Requirement of a Trial-Type 
Hearing, 70 Harv. L. 193, 262 (1956), quoted in Brief for 
Appellee, p. 49, fn. 40. Most recently, the Commission on 
Government Security, whose report calls for limited confron- 
tation in other security programs, has stated as follows with 
respect to the passport security program: ° 


The Commission recognizes that its general recom- 
mendation with respect to confrontation found else- 
where in this report must be held to be not applicable 
to the passport security program. 

It will be acknowledged that the Secretary of State, 
in making his decision to refuse or revoke a passport 
for security reasons, must weigh factors not to be found 
in other security programs. 


* Report of the Commission on Government Security, Government Print- 


ing Office, 1957, pp. 494-495. 
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Our recommendation for confrontation to the fullest 
extent possible consistent with the protection of na- - 
tional security takes into account the fact that dis- rs 
closure of the sources and details of confidential 
information related to the internal security would be a 
detrimental to the national interest by compromising 
investigative sources and methods. ; 
But these factors, when applied to decisions of the 
Secretary of State in passport matters, have even se 
broader implications because disclosure of confidential ® 
information in the files of the Department of State ‘ 
could very well prejudice the conduct of United States 
foreign relations. « 
Security measures and foreign affairs, therefore, are el 


so inextricably interwoven that greater application of 
the principle of confrontation conceivably could bring 
serious harm to the national interest. 

As long as the substance of confidential information 
is disclosed to a passport applicant during the process- 
ing of the application and subsequent hearing, thus af- 
fording him opportunity to rebut, there will not be a 
serious departure from the degree of confrontation 
recommended by the Commission. 


The Commission thus recommends that in passport cases 
the applicant be informed only of the substance of confidential 
information. That has been done in this case. In addition, 
however, Dayton has been confronted with three witnesses 
against him. In the light of all the circumstances, he has been 
afforded a full measure of procedural due process. 

Respectfully submitted. 


Grorce CocHran Dovs, 
Assistant Attorney General, 
Ourver GascH, 
United States Attorney, 
Paut A. SWEENEY, 
B. JENKINS Mipp.Leron, 
Attorneys, 
Department of Justice, Washington 25, D. C. 
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